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LIBEL 

WEDNESDAY, FEBRUARY 26, 1986 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS, 

COMMITTEE ON THE JUDICIARY. 
Washington, DC, 

The subcommittee met, pursuant to call, at 9:45 a.m., in lOom 
2226, Rayburn House Office Building, Hon. Don Edwards (chair- 
man of the subcommittee) presiding. 

Present: Congressmen Edwards, Sensenbrenner, Schumer, and 
Schroeder. 

Staff present: Catherine LeRoy, chief counsel. 
Mr. SCHUMER [presiding]. The hearing of the Civil and Constitu- 

tional Rights Subcommittee will come to order. I am Congressman 
Charles Schumer. Chairman Edwards will be shortly—in fact, right 
now. Good. I didn't want to do this. 

Chairman Edwards will be here shortly, as I was saying, and 
here he is. 

Mr. EDWARDS. YOU did a very good job. 
I apologize for being late. As Andy Maguire knows, we try to do 

nothing on Mondays, Tuesdays, Thursdays, and Fridays here, and 
we try to do everything on Wednesdays. It is really a fine way to 
run a store. 

Today we begin a series of hearings on libel. Our purpose is to 
generate discussion about current American libel law and to ex- 
plore various alternatives to it. In 1964, the Supreme Court held 
that the first amendment guarantee of a free press required that a 
public official suing for libel must show that the allegedly libelous 
statement was made with knowledge of its falsity or with reckless 
disregard for truth or falsity. 

The landmark decision in New York Times against Sullivan in- 
jected a new, constitutional dimension to libel, at least as it affect- 
ed public officials and later, public figures. From 1964 on, two im- 
portant American values—the first amendment and individual rep- 
utation—have come into conflict in our courts as judges and juries 
have struggled to weigh the rights of a free press against the right 
of people to protect their reputations. 

The Sharon, Westmoreland, and Tavoulareous trials of last year 
intensified the public debate on this issue and brought it out of aca- 
demia into our living rooms on the nightly news. I believe it is safe 
to say the results of these cases dissatisfied everybody. 

a) 



In these hearings, we hope to examine some of the problems 
those cases and others like them reveal and to determine whether 
there are other alternatives to the current state of the law, and 
whether or not they exist. We begin today by looking at how the 
law of libel has affected a number of real people on both sides of 
the issues. 

The witnesses before us have been, and in some cases, still are, 
affected by libel on a daily basis. I read in the paper this morning 
about one case that has been going on 13 years, and the lawyer for 
CBS or NBC said, "It is going to put my son through college," the 
fees, and the son is only one year old. 

Their situations may be less well publicized and their cases less 
glamorous than those of Sharon and Westmoreland, but talcen to- 
gether, their experiences probably represent the current state of 
the law with all of its problems, as well as or better than any of 
the cases which have drawn headlines. 

I want to point out at this moment that the gentleman from New 
York, Mr. Schumer, has shown a very intense interest, a scholarly, 
in-depth interest in this subject. It is largely through his efforts, 
and I believe it is very much to his credit, that we are commencing 
this important set of hearings, because they are going to be impor- 
tant, and a very important record is going to be made. 

With that, I recognize the gentleman from Wisconsin, Mr. 
Sensenbrenner. 

Mr. SENSENBRENNER. Thank you very much, Mr. Chairman. 
My comments this morning will not be directed toward the sub- 

ject of the hearing, but more toward an overall procedural issue 
and an issue of basic fundamental fairness. It is not possible for the 
minority to participate in this hearing this morning, and the 
reason it is not possible is that the majority party has denied us 
adequate counsel of our choice to adequately prepare for this hear- 
ing, and to do the research that the three members of the minority 
party who serve on this committee need to have done on this very 
complicated issue of the law. 

On February 1, Philip Kiko, who did serve with distinction as the 
minority counsel on this subcommittee, resigned to take a position 
with the U.S. Department of Education. Mr. Fish of New York, the 
ranking minority member and I, have nominated Alan Slaboden to 
be his replacement. 

On Thursday as we all were leaving town. Chairman Rodino in- 
formed Mr. Fish that this nomination would not be approved and 
that the po-sition left by Mr. Kiko's vacancy would not be filled. 
That means that the minority has no professional counsel to serve 
on this subcommittee. The majority has four professional counsel 
presently serving on this subcommittee. 

Now, I have always been of the opinion that one of ours is as 
good of four of theirs, but in my opinion it is an outrage that one of 
the most important subcommittees in this House, and certainly one 
of the most important in the Judiciary Committee, is left without 
counsel. 

Now, I think this is particularly outrageous because the majority 
party on this subcommittee have long advocated the right of all to 
have counsel of their choice, and adequate counsel of their choice 
when they are engaged in both criminal proceedings and civil pro- 
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ceedings in our court. But apparently what is good for the public as 
a whole is not good for the political opposition to the majority 
party on the Judiciary Committee. 

With the departure of Mr. Kiko, the total Judiciary Committee 
staff is split 65 to the majority and 14 to the minority, a ratio of 
AVi to 1, even though the ratio on the committee is 3 to 2. The ma- 
jority party in the Senate, which happens to be my party, is much 
more realistic and much more benevolent on the allocation to staff 
to the Democratic minority in the Senate, than the Democratic ma- 
jority in the House is to us. 

Now, we all want to work within the guidelines of Gramm- 
Rudman, and certainly the Republicans on this subcommittee and 
on the Judiciary Committee as a whole in asking that Mr. Slabo- 
den be paid less than Mr. Kiko, would save some money for the 
taxpayers and would allow the committee budget to be underneath 
the strictures of Gramm-Rudman, but to say that we can't have 
counsel whatsoever in the important proceedings in this commit- 
tee, I think shows that power corrupts and absolute power corrupts 
absolutely. 

I am serving you, Mr. Chairman, right now with a notice that if 
you want bipartisan support on any of the issues, important issues 
that come before this committee, we should have at least one coun- 
sel serving us. Until that time happens, the minority is not going 
to be participating in this subcommittee whatsoever. 

[Mr. Sensenbrenner leaves the hearing.] 
Mr. EDWARDS. I only want to observe that I carried Mr. Sensen- 

brenner's message to the chairman, who pointed out to me that 
there are no new hirings on the Judiciary Committee; that several 
of the subcommittees have vacancies. Mr. Hughes has one. Mr. 
Conyers has one, and at least one or two others, and that none of 
them will be filled, and that each of the parties, minority and the 
majority, has a pool of lawyers that can be reassigned, and that he 
has suggested to Mr. Sensenbrenner that Mr. Fish's pool of lawyers 
be asked to assign one of the lawyers to the committee to take Mr. 
Kiko's place, who was a very valuable addition to the subcommit- 
tee, as Mr. Sensenbrenner is, and of course, we are unanimous on 
the majority side in believing strongly that they should be 
represented. 

We are going to do everything we can to have the minority coun- 
sel on this subcommittee. 

Mr. Schumer, you have a statement. 
Mr. SCHUMER. Yes, thank you, Mr. Chairman, and despite the 

fact that I don't have my own counsel on this subcommittee, I am 
not going to walk out. 

Let me thank you first, Mr. Chairman, for holding these hear- 
ings on an issue that I have been interested in for a long time. I 
am appreciative to our witnesses for coming to this series of hear- 
ings. TTiey promised to be the most extensive congressional explora- 
tion to date of libel law. 

We begin today with testimony and first-hand accounts about 
what is really wrong with our current libel law in a very practical 
and real sense. After what I hope will be a series of three or four 
hearings by this committee with testimony from a broad range of 
witnesses, we will consider whether we should develop some con- 



Crete proposals on libel law reform. It may be that the law needs 
changing. Certainly very few people are happy with its present 
status. It may be that any change is for the worse, and I certainly, 
for one, haven't made up my mind as to which is better. 

But the legislation that I have proposed, legislation that would 
permit public officials or public figures to sue, not for money, but 
for a judgment on whether an article or broadcast was true or false 
is certainly only one of a myriad of options that I hope this sub- 
committee will consider. 

America was founded on the notion that we, as a people, should 
be able to say what we think and not be punished for it. But, early 
on, we established important guidelines for responsible expression. 
We also gave the individual the right to protect his or her reputa- 
tion. Of course, a vibrant debate on controversial issues need for 
unjustly harm reputations. But frequently in these matters the 
lines are very fuzzy, and what a reporter may know to be fact, a 
general, or a congressman, may consider to be fantasy. 

When the two sides do disagree, the conflict is fundamental and 
far-reaching. On one side are rights embodied in the first amend- 
ment, the cornerstone of our democratic society. On the other side 
are the rights of an individual, valuable rights recognized by gen- 
erations of common law. 

Something isn't working in this system today. There is general 
agreement that libel law can stifle and chill a free press, and our 
witnesses will reveal that today, and limit the ability of public offi- 
cials or figures to seek redress, and again, another of our witnesses 
will indicate his trials and tribulations with that problem in the 
law. 

Above all, the system demands too much money of both plaintiffs 
and defendants, and I might parenthetically add that the problems 
in libel law are not terribly different in certain ways, at least, from 
the problems in general tort and liability law. The costs are just 
overwhelming, and what was intended to be done by the laws 
doesn't just work for either side. 

The potential cost of suits is one of the most troubling b3T)rod- 
ucts of current libel law. News organizations must divert scarce re- 
sources to defend against libel suits whether or not the claim has 
merit. Libel suits now cost an average of $150,000 to try, with 
three-quarters of the cost going for attorney's fees. 

Plus newspapers that publish controversial allegations may face 
millions of dollars in damages if they are sued and lose. This is es- 
pecially worrisome to small publishers who C£m be bankrupted de- 
fending against a single lawsuit. Thus, the cost of protracted litiga- 
tion and the risk of damages threaten to deter news organizations 
from aggressive reporting. 

Publishers generally agree that the threat of costs alone can 
produce a chilling effect which directly influences the media's abili- 
ty to perform its job. And these looming costs can work £igainst the 
other side as well. The high costs of litigation effectively limit an 
aggrieved plaintiffs opportunity for redress. Under the present 
system the only way a plaintiff can vindicate his or her reputation 
is to bring an action for damages. 

Many public officials and figures cannot afford the costs of bring- 
ing a lawsuit with its attendant pretrail discovery and motion prac- 



tice, let alone a long and costly trial. Thus, a public figure who is 
the subject of a single false news report may find a life's work de- 
stroyed, with no redress. This is particularly ironic because most 
plaintiffs claim that what they are interested in is not financial re- 
dress but simply a determination of truth or falsity by an inde- 
pendent forum. 

Deficiencies in current libel law also threaten other first amend- 
ment interests, the independence of the press. News organizations 
are subjected to intrusive inquiries into their editorial process 
during both the discovery and trial phases of a case. The recent 
outcome of the suit involving the Washington Post and Mobil Oil is 
likely to increase the risk that investigative reporting may be 
chilled. The court said that a newspaper's general orientation 
toward "hard-hitting investigative stories" could, together with 
other evidence, support an inference that it was inclined to publish 
reckless falsehoods, the decision that I found an anathema to the 
way American works, but one that may very well be upheld by the 
Supreme C!ourt. 

Perhaps most troubling of all the implications of failure of our 
libel law is the role that they have played in American's loss of 
confidence in the news media. A recent poll commissioned by the 
American Society of Newspaper Editors disclosed that three- 

:fourths of American adults do not trust credibility of men and 
women in print or on television who report the news. A senior vice 
president for Knight-Ridder Newspapers has said that the Nation's 
press has a serious credibility problem fueled by three sins: inaccu- 
raw, unfairness and arrogance. 

Tlie press has exacerbated this problem by virtually avoiding any 
meaningful self-criticism. Many commentators have observed that 
if news organizations covered themselves as diligently as they do 
other institutions, there would be far fewer libel suits. 

First amendment interests might well be best served by a first 
amendment solution—encouraging more debate rather than ignor- 
ing the problem. It seems probable that news organizations could 
constructively regulate themselves in the same manner that the 
ABA or AMA oversee the practice of law or medicine. An earlier 
attempt to do this failed; that was the National News Council. The 
idea may still have potential, another area we hope to explore in 
these hearings. 

What is the future of our libel law? How extensive are the defi- 
ciencies? What are the workable remedies? Is it true that the 
present situation may be the best of a bad situation; you can't 
make things better? If we could design a new system today for re- 
solving libel disputes, what would it ideally look like? What scenar- 
io would we like to see 10 years from now? 

One scenario could be self-regulation or self-scrutiny. Another 
possibility could be mandatory arbitration. Others include changes 
in the law or authorizing public funds to pay for equal time or 
space. Finally, we could embrace the current system, as mentioned 
before, as the best possible choice. 

The goal of these hearings is to bring adverse parties together to 
arrive at an approach or approaches that would be helpful to both 
sides and ultimately enhance enormous public interest in the free 
flow of accurate information and debate on public issues. 
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I thank the chairman. 
Mr. EDWARDS. I thank the gentleman from New York. 
Our first witness is a good friend and former colleague, Andrew 

Maguire, who was a Member of Congress, and a valued member 
from New Jersey from 1975 to 1981. Mr. Maguire is now vice presi- 
dent of the World Resources Institute here in Washington, DC. 

Andy, we are delighted to have you back, if you will come over to 
the desk, raise your right hand—this is something new in the Judi- 
ciary Committee. 

[Witness sworn.] 
Mr. EDWARDS. Without objection, your full statement will be 

made a pjirt of the record. You may proceed as you see fit. 

STATEMENT OF ANDREW MAGUIRE, VICE PRESIDENT, WORLD 
RESOURCES INSTITUTE, WASHINGTON, DC 

Mr. MAGUIRE. I am Andrew Maguire, a Member of Congress 
from 1975 to 1981, and also during that time a member of the 
House Commerce Committee's Oversight and Investigation Sub- 
committee. 

I thank you, Mr. Chairman, for your invitation to me to appear 
today and for your and the committee's interest in this important 
issue, an issue, may I say, which I never expected to become per- 
sonally familiar with. 

Mr. Chairman and members of the committee, utterly false and 
defamatory statements were made about me and about the respect- 
ed investigating subcommittee on which I served in a book pub- 
lished last year by William Morrow & Co. We were described as 
having participated in "damage control," and I, who served as 
chairman on December 16, 1980, as having "prevented" a path- 
breaking hearing on organized crime and toxic waste, "from pursu- 
ing many of the most important issues." 

The intent and effect of the statements as they appear in the 
book, "Poisoning for Profit," by Alan Block and Frsmk Scarpitti, is 
to paint the committee and its members in this hearing as protec- 
tors of organized crime and those in government who traffic with 
it. 

An extended negotiation conducted for the authors by the pub- 
lisher's attorney resulted recently in a written repudiation by the 
authors of their most defamatory statements about my role at the 
hearing, a written promise from the publisher not to reprint these 
false statements, and pajmient of my legal fees by the publisher. 

However, the book in uncorrected form is still being sold today 
because the settlement, involving letters from the authors and the 
publisher to me, was the best I could get with a skillful attorney 
under the quite unsatisfactory conditions created by existing libel 
law as it pertains to public officials. 

Mr. ScHUMER. Would the gentleman yield for a second? 
Mr. MAGUIRE. Yes. 
Mr. ScHUMER. Would it be possible for you to submit those let- 

ters for the record. 
Mr. MAGUIRE. If the committee so requests. 
Mr. SCHUMER. I would make such a request. 



Mr. EDWARDS. Without objection, it would be a very valuable ad- 
dition to make. 

Mr. MAGUIRE. Well, I do have copies of other correspondences, 
gentlemen, stretching over the period of time involved with this 
dispute, and I, with your permission, will be pleased also to make 
those additional items available to the committee if you so wish. 

Mr. ScHUMER. I would so move, Mr. Chairman. 
Mr. EDWARDS. Without objection. 
Mr. MAGUIRE. I have them here if I could give them to the appro- 

priate person. 
[The information follows the witness' prepared testimony.] 
Mr. MAGUIRE. Mr. Chairman, your invitation to appear to de- 

scribe this experience, which is detailed in my written testimony 
and now the accompanying submissions for the record, and to 
speak about the lessons that I believe can be drawn from it, has led 
me to the following conclusions: 

One, no one who is defamed should have to choose between the 
enormous costs, financial and otherwise, of suing for libel and the 
legal no-man's land I found myself in last year. 

Two, the legal test for libel for a plaintiff who is a public official, 
which requires proof of malicious intent in addition to a showing of 
false and harmful statements, is so stringent as to be virtually un- 
attainable even in the clearest cases of defamation. 

Three, taken together, these costs and legal proofs create a situa- 
tion in which a public official plaintiff of modest means and stature 
facing a defendant media organization with vastly superior re- 
sources, influence and power is, regardless of the merits, in a no- 
win situation in or out of court. 

Four, in effect, the present libel law, with respect to public offi- 
cials—theoretically designed to provide redress for those who are 
libeled, while protecting the guarantees of the first amendment— 
offers a virtual "license to libel" to those sloppy or unprincipled 
enough to take advantage of situations such as I have described, in 
which those who are libeled have few resources at their disposal. 

Five, clearly there are also instances in which the disproportion- 
ate sources, influence and power of a public figure plaintiff may 
dwarf and intimidate a less well-endowed media organization re- 
gardless of the merits. But that is, again, a situation which derives 
from the extraordinary costs and legal tests described above: a par- 
tial victory or public embarrassment of the defendant, in some 
cases just the threat of these possibilities or of the potential costs 
whether the suit is won or lost, may serve the purposes of the more 
powerful party. 

Six, regardless of which way the disproportionalities run, 
whether in favor of the media organization or the public figure, for 
the plaintiff or for the defendant, the present legal situation is one 
in which it is very difficult for the less powerful party to "win" or 
the more powerful party to "lose," regardless of the merits in or 
out of court. 

Seven, the first amendment and other important American 
values such as fairness and individual rights are not honored or 
well-served by this situation. Yet, if the extraordinary costs of 
suing and the unrealistic, virtually unworkable legal test for public 
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figures could be modified without compromising the protections of 
the first amendment in any way, everyone would gain. 

Eight, H.R. 2846, introduced and sponsored by Representative 
Schumer, does precisely this by establishing a new cause of action 
for a finding of fact and a declaratory judgment on a claim of defa- 
mation. Financial awards and the necessity to prove malice are set 
aside so that the determination may be strictly a factual one, thus 
eliminating or, at the very least significantly reducing the distor- 
tions introduced into the legal situation under current law as de- 
scribed above. 

It also has the advantage that once a finding of fact is made and 
a declaratory judgment issued, neither party can continue with im- 
punity to assert a different view of the facts or play games about 
their interpretation. Those who defame may also more readily 
submit to an objective review or even admit the fact of defamation 
where it clearly has occurred, rather than assume an inflexible 
legal position designed to forestall the potentially huge financial 
penalties of a successful suit against them, still a remote possibility 
under current law. 

And, finally, libel claims that are not well-founded will also be 
less likely to be filed or pursued out of court, reducing wear and 
tear on everyone and costs overall. 

Nine, the bill would be strengthened in my view if the declarato- 
ry judgment that defamation had occurred carried with it a re- 
quirement that the guilty defendant pay attorney's fees, withdraw 
any false materials not yet sold or broadcast, and add an errata 
sheet or other obviouis form of correction to those already sold 
which can be located (for example, in libraries or wherever pur- 
chasers can be identified) or broadcast a retraction of those already 
broadcast. 

This is especially important if, as in subsection 1(d) of the cur- 
rent draft of H.R. 2846, the defendant may at his discretion convert 
action brought against him from a suit for libel to a declaratory 
judgment without the acquiescence of the plaintiff. This added re- 
quirement need not be an undue burden, especially if the judge has 
given some discretion in defining exactly what the guilty defendant 
will be required to do. 

Ten, it may be argued that the proposed bill, or my proposed ad- 
dition to it would somehow affect freedom of expression and first 
amendment guarantees. This argument is likely to be raised 
against any change in the law, no matter how modest or intelligent 
the proposed changes are. My view is that the changes proposed 
will have no negative impact on the first amendment; that indeed 
they will repair the damages both to the first amendment and to 
those who are libeled, which the enormous costs and potentially 
enormous financial awards and convoluted legal proofs of suits 
under current law inflict on both the first amendment and those 
who are libeled through a chilling effect, intimidation or the mere 
application of superior resources. 

Compared with the current situation, H.R. 2846 and the addition- 
al provision I propose can only result in no, or at least far less, in- 
timidation or chilling both theoretically and in practice than we 
have now—if these provisions are signed into law and plaintiffs 
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and defendants avail themselves of the option, as I would have and 
believe many others would, as well. 

In conclusion, Mr. Chairman, I must make one final point. The 
first amendment is and must be sacrosanct. It is as close to an ab- 
solute as we have in our constitution and in the traditions of the 
practice of democracy in our nation. I know this committee shares 
this view, and would never seek to qualify in any way the protec- 
tions of the first amendment as I would not. I do not believe that 
the causes of action for defamation posed by H.R. 2846 and the pro- 
cedures it lays out or the refinements I have suggested go counter 
in any way to the provisions of the first amendment or the protec- 
tions it guarantees. 

But I am prepared to defer to the expert members of this com- 
mittee zmd to authorities on constitutional law if there is any un- 
certainty about this. There can be no qualification of the intent or 
the effects of first amendment protections if we are to preserve the 
democratic system of government within a free society. If there is a 
balance to be struck between first amendment protections and the 
convenience, or even reputation of individual public figures who 
may be defamed in specific instances, as I have been, and balance, 
unquestionably, must lie with full protection of free expression. 

Thank you, Mr. Chairman. 
Mr. EDWARDS. Thank you very much, Mr. Maguire. I didn't know 

about this very unpleasant, devastating experience you have been 
through, but we certainly appreciate your coming here today and 
offer this immense on the bill. 

Mr. Schumer. 
Mr. SCHUMER. Thank you, Mr. Chairman. I too, am grateful for 

the witness coming forward and talking about his experiences, and 
my first group of questions relates to those specific experiences. 
You have made some quite strong statements here, and I think it 
would help the record and help the hearing if you could go over as 
best you can, very breifly, and thumbnail sketch a little bit more of 
the interplay. For instance, when did you first alert the publisher 
about the falsehoods in the book? What form did this notice take? 
What was the response? Did their response encourage or discour- 
age you from suing for libel, for instance. A little more on the fac- 
tual basis of the case, if you could talk about that at some length. 

Mr. MAGUIRE. Sure. I first became aware of the impending publi- 
cation of this book when I was telephoned by a senior staff person 
at the Oversight and Investigations Subcommittee who had a copy 
of the book in galley form. Given what he told me about what the 
book contained, I thought it was urgent that I look at the book im- 
mediately, and I had the copy of the relevant chapters of the book 
hand-delivered that very afternoon. 

That was a Friday. I read the book over the weekend, and on 
Monday morning, placed a call to the publisher of William Morrow 
& Co. I was unable to reach Lawrence Hughes. I did reach his 
second in command. Sherry W. Arden, whose title was publisher— 
Lawrence Hughes' title was president—and told her that the book 
contained utterly false and defamatory statements. 

Mr. SCHUMER. YOU had never been interviewed for the book. 
Mr. MAGUIRE. NO, this was the first that I knew of the book or 

any of its contents. 
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I asked her what the status of the book was at that moment, and 
I was told that it had been printed and was in warehouses, but 
would not be in book stores for several more weeks. It was not yet 
in book stores at that time. We checked book stores in Washington, 
New York and a couple of other locations across the country by 
telephone, and indeed the book was not in the book stores. It did 
not, in the event, arrive until the latter part of February, and the 
date of publication as published in "Publisher's Weekly" was 
February 22. 

In any case, going back to January 14, in my conversation with 
Ms. Arden, I was advised to these facts and I advised her as to the 
errors and defamations contained in the book, and asked that Wil- 
liam Morrow & Co. hold any further distribution of the book until I 
had an opportunity to acquaint them with the facts and indicated 
that I would have a complete memorandum on their desk before 
the end of the week. 

I prepared that memorandum, sent it on the 17th of January. It 
was received by overnight mail by Morrow on the 18th of January. 
I had by this time also retained very skillful attorney, familiar 
with the libel laws and with the publishing business, Renee 
Schwartz of Botein, Hays and Sklar in New York. She entered into 
conversations with the publisher within 24 hours after my first 
conversation with them to start the negotiations. 

Our first request, of course, was to meet with the publisher £ind 
with the authors to present the facts since the book was making 
false statements. From that point on I must say every step of the 
way, it took weeks and weeks and weeks. It took them—I don't re- 
member how many weeks to schedule such a meeting. In the end, 
only one of the authors showed up. 

The whole process was extremely debilitating. The publisher was 
never willing, to assume any responsibility beyond serving as some 
kind of a post office box between ourselves and the authors, in the 
person of their attorney, one Robert Callagy of Saterlee and Ste- 
phens, and it was an excruciating experience, Mr. Schumer, to 
have gone through, and it was bedeviled by the fact that we had so 
few resources, so little leverage in the situation. 

We really had to simply make our points as forcefully as we 
could. We challenged them to produce any evidence on which they 
had made these statements. They were unable to produce anything 
other than the speculation summarized in one paragraph in my 
written statement. We, on the other hand, produced tons of evi- 
dence to the contrary, and ultimately I think the sheer weight of 
the preponderance of evidence must have convinced them that it 
made sense for them to come to a settlement of the sort that I 
described. 

Mr. SCHUMER. That's my second question, to try to get the facts 
out here. You said in your testimony, that they sent a written 
promise to you not to reprint the false statements, as well as paid 
your legal fees. Yet you say in your testimony, "The book in uncor- 
rected form is still being sold today because the settlement involv- 
ing separate letters from the author and publisher was the best I 
could get." Would you elaborate on what the settlement really 
was? 
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Mr. MAGUIRE. Well, my attorney advised me at the very b^in- 
ning that the publisher, in effect, had all the legal cards and that 
there was no real possibility that we could get them to hold the 
book from further distribution or withdraw the book from publica- 
tion, and that the best that we could hope for in an out-of-court ne- 
gotiation would be a retraction. 

Mr. ScHUMER. A retraction in the book? 
Mr. MAGUIRE. No, a retraction  
Mr. SCHUMER. In writing. 
Mr. MAGUIRE. On paper in writing in a private communication 

from the authors to myself. I also insisted that the publisher send 
me a separate letter indicating that they would never reprint these 
falsehoods, which in effect they have done by sending this letter 
saying that they will honor the changes the authors now have indi- 
cated they would make in £my future printing, and I insisted that 
my attorney's fees be paid. But there was no leverage. There was 
no basis for me to even hope that I could get the book stopped or 
withdrawn given the current state of libel law as it pertains to 
public figures. 

Mr. SCHUMER. There was, though, no dispute at least that certain 
parts of the books were false and defamatory even on the other 
side, I presume. 

Mr. MAGUIRE. Actually, they disputed everthing every step of the 
way—not as to the facts, but as to what they were willing to do. 
They came up Awith innumerable formulations, which I rejected, 
which were short of a repudiation. One of my favorite ones was 
along the lines of, "We know we are right, but we now see you 
have all of this evidence on the other side, and you are entitled to 
your view," which I did not regard as a repudiation, and I did not 
accept that text and insisted on one which explicitly took the words 
of the book as they appeared and said, you know, you did not 
intend to do and you did not do these things, that is to say  

Mr. SCHUMER. YOU got a letter that said that. 
Mr. MAGUIRE. Yes, yes. 
Mr. SCHUMER. Which you submitted into the record. 
Mr. MAGUIRE. At your request, I have submitted it. 
Although the authors interviewed no one who was in a position 

to know the facts; secondly, cross-checked none of the speculation 
that they heard from one person after they heard it; thirdly, cited 
no sources whatsoever in the book; and fourthly, provided no evi- 
dence to me in these discussions of any basis on which they could 
possibly have concluded the things that they stated in the book, 
they now say that they recognize that I did not intend to do, and 
did not do these things. That is to say I did not participate in 
damage control nor prevent the hearing from pursuing the most 
important issues. Both of those key defamatory statements have 
been repudiated now by the authors in writing. 

But beyond that, the publisher as a separate party has assumed 
the posture in which they have tried to do the absolute minimum 
on paper themselves. Their attorney always said, when a proposal I 
offered was rejected; "the authors cannot accept it." There was 
never any statement as to what the publisher thought or cared to 
do or what the publisher saw as their responsibility. They have not 
assumed any direct responsibility for defamation in writing, al- 
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though they have, of course, conducted this negotiation, told me 
that they will not reprint what the authors now have repudiated, 
and thirdly, paid my legal fees. In effect, it seems to me, they 
assume some responsibility, but they won't admit an5rthing directly 
on paper. 

As recently as the last several days, as you will see in your pack- 
age of submissions for the record, there has been an exchange of 
correspondence between Lawrence Hughes and myself. I sent my 
proposed testimony to him a week ago inviting his comments and 
indicating that I would place any comments that he might wish to 
make in the record along with my own statement. 

Well, he did send me comments, which you have, and I sent him 
a reply—two letters in fact—one before and one after I received his 
written comments. And it is interesting to note that the publisher, 
even after all that I have described having occurred, is still at- 
tempting to take the position that when they published the thing 
in February they thought there was no problem, even though they 
had been advised as early as November 30, 1984, by letter from the 
subcommittee that the book contained the most outrageous 
falsehoods. 

The publisher continued to maintain, and does even now, that 
they are responsible for nothing. 

Mr. ScHUMER. Let me ask just somewhat of a technical question, 
but I am sure you have explored it, was it the malice standard, or 
was it a lack of resources that prevented you from getting every- 
thing that you wanted? 

In other words, in your opinion, knowing the facts of this case, 
would you have been able—if you had unlimited resources, would 
you have been able to meet the malice standard? 

Mr. MAGUIRE. Yes, I think that we would have been. 
Mr. ScHUMER. That would be my opinion, too. 
Mr. MAGUIRE. The publisher would disagree with that, I am sure, 

but I think we have them and the authors dead on with respect to 
the time periods involved here and reckless disregard of the facts. 
They maintain that they didn't know anything prior to what they 
say was their publication date, which is never specified, interest- 
ingly enough. We have the February 22 publication date that is 
shown in "Publisher's Weekly." 

They maintain that the publication actually occurs at some earli- 
er time when the books are printed and/or distributed, but they 
have never told us, not to this day, what that date was. It would be 
very difficult, I think, for them to argue in court that the date 
came prior to the November 30, 1984 letter from the subcommittee 
chief counsel, Michael Barrett, alerting them to the false and de- 
famatory nature of the material in the book as it pertained to the 
subcommittee and to me specifically, and you have a copy of that 
letter. 

Second, I think that even if the dates finally remained fuzzy we 
could show that they proceeded in a sufficiently reckless fashion 
with respect to the facts, even though they may have not "intend- 
ed" to deliberately set out to defame me. They were sufficiently 
reckless, sloppy, unprofessional, in the way that their editors and 
the publisher overall handled the matter that we would have been 
able successfully to prove malice. 
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Mr. ScHUMER. Just to summarize, in your opinion it was not the 
malice standard itself, but the difficulty of actually through discov- 
ery and everything else proving that that led to your inability to 
get something. 

Mr. MAGUIRE. I am a person of moderate financial means, and I 
would not have been able to retain legal counsel or pay the costs 
associated even with the early stages of such a suit. 

Mr. ScHUMER. The next question I had is you seem to—you 
didn't say, but you seem to indicate in your testimony that it was 
your goal to see that the book be not published. Is that accurate? 

Mr. MAGUIRE. Well, certainly  
Mr. ScHUMER. If you could have had your way. 
Mr. MAGUIRE. Yes. 
Mr. SCHUMER. My question, then is  
Mr. MAGUIRE. Or at least that it would have been published in a 

form in which people would read truth as opposed to falsehood. 
The book addresses an important subject. It is too bad, and it is a 
shame that it did it the way that it did. 

Mr. SCHUMER. That leads to the obvious question, we are all in 
government. We all know two things: one, that when we enter gov- 
ernment we are going to be subject to all sorts of discussion. In a 
sense, many of us who enter government welcome that. Second, it 
is very important for the government's functioning that all sorts of 
ideas just be thrown out there. 

I have no reason to doubt that these allegations were just outra- 
geous—I mean you are a person, I'm sure the record of your sub- 
committee will show, who fought to close toxic dump sites, and 
then somebody says you are controlled by some underworld force, 
and that's why you didn't finished doing it. But even assuming the 
outrageous  

Mr. MAGUIRE. We did finish a first rate investigation which had 
enormous impact, Mr. Chairman. Aside from that, I agree with 
your statement. 

Mr. SCHUMER. OK. I'll let the record be corrected. 
Doesn't it serve governmental purposes well to have all of this— 

have information, no matter how crazy it sounds—out there. I can 
understand where you might want some redress, but to say that 
this book should never have been published. Isn't that going to get 
us into very, very slippery and dangerous ground—or to say that 
the statements in the book should never have been issued. Doesn't 
that sort of smack of prior restraint? 

Mr. MAGUIRE. I would be opposed to prior restraint in any form, 
Mr. Chairman. I think if you look at my record while a member of 
Congress, the American Civil Liberties Union and other groups 
who rate congressmen on matters pertaining to civil rights, civil 
liberties, on adherence to the Bill of Rights and the principles 
therein, you would find that I have a 100 percent or near 100 per- 
cent record. I am very committed, as my statement indicates, to 
the guarantees and the freedoms of the first amendment, and I 
would be in favor of no prior restraint. 

By saying that I wished the book had not been published, I 
meant that of course I wished the book had never been written in 
this form and published in this form. But as a matter of redress, I 
would not ever go to court or advocate that legal duress be used to 
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prevent the appearance of a publication. What I am advocating in 
my statement is a procedure which I think your bill very thought- 
fully develops where false and defamatory statements can be iden- 
tified in an objective adjudicatory process after the fact, not prior— 
after the fact, and redress occurs at that point. 

I have added the thought—as you see from my statement—that 
redress should include not just a statement of retraction that these 
statements were wrong and defamatory, but also, at the discretion 
of the judge, a withdrawal of what has been determined by a 
proper judicial process to be defamatory- 

Mr. ScHUMER. Just one final question this round. I have plenty 
of other questions. I appreciate the chairman letting me run over 
my standard 5 minutes. 

Let us say there was no recourse in terms of the courts, no libel 
law. What recourse would you have had? Let me just preface the 
question. It is often said, 'You are a member of Congress, or a 
former member of Congress. You have far more ability to get your 
side of the story out than the average person, so what the heck are 
you complaining about?" 

What kind of recourse would you and your situation have had 
other than this route, the legal route which you say insufficiently 
resolved your claims had? Would you have had any? Would you 
have held a press conference, for instance? 

Mr. MAGUIRE. Yes. I would have had no recourse other than to 
hold a press conference and hope somebody might come. 

Mr. ScHUMER. Would someone come, do you think, in your expe- 
rience as an elected official? 

Mr. MAGUIRE. Well, a handful of people might come, and it 
might be a one-day story in a few newspapers, perhaps in the im- 
mediate geographical area of my former congressional district. But 
what we are talking about here is a book which is reproduced by 
the thousands, sent all over the United States, if not all over the 
world, and read for the rest of time in libraries where somebody 
who goes in and reads the book cannot know that these key por- 
tions of the book have been repudiated even by the authors 
themselves. 

Mr. ScHUMER. Mr. Chairman, I would yield back the balance of 
my time for the future. 

Mr. EDWARDS. We'll go around and then get back to you because 
your line of questioning is very valuable. 

Mr. ScHUMER. Thank you. 
Mr. EDWARDS. I might add on the point that Mr. Schumer and 

Mr. Maguire just made that a little over 100 years ago in the 
House of Representatives, a Congressman walked over to a member 
from South Carolina who had made a speech that he didn't like. It 
was about his family, which was dreadfully personal, and beat him 
with his cane and put him in the hospital. I guess back in those 
days we didn't have any libel laws or anything else. That was the 
course of action that was appropriate. That was during the time 
that members carried pistols, too, so perhaps there some progress 
has been made. 

What would you say, Mr. Maguire, about what is going on right 
now, a series of ads and throw-aways sent to certain congressional 
districts saying that Congressman X wants the Communists to take 
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over in Central America. His voting record shows it. He is not sup- 
porting the President, and that if Central America is Communist, 
it is Congressman X's fault. Is that libelous? 

Mr. MAGUIRE. I've seen so much of that, Mr. Chairman, as I am 
sure you have, that I tend to smile about it, at least if the election 
isn't within a week. I would not think that kind of material would 
come under the kinds of procedures we are talking about here. 

I mean garbage can be strewn about in various forms at any 
time by who knows who, or what somebody else might regard as 
not being garbage could be strewn around. That seems to me to be 
part of debate in a political process. 

Mr. EDWARDS. It shows how difficult the process is. 
Mr. MAGUIRE. Yes, it is. 
Mr. EDWARDS. And what a tricky area we are in when we are 

talking about libel and slander. 
Mr. MAGUIRE. In any case, that is part of the hurly-burly of a 

campaign. You can file a complaint, as you know, with the Federal 
Election Law Commission against an opponent if you can tie your 
opponent to the distribution of that kind of material, but of course 
it is transitory in nature and doesn't stay in libraries for hundreds 
of years as this book would. 

I think it is a different case, and I am sure that with enough 
time I could come up with lots of legal arguments as to why it is 
quite different. 

Mr. EDWARDS. I agree with you, but I appreciate your response. 
Now the gentlewoman from Colorado has never been the subject 

of any libel or slander. 
Mrs. ScHROEDER. I thank the gentleman for being here. I'm sorry 

I missed this testimony, but I will get busy and read it. Thank you 
very much, Mr. Chairman, for calling this hearing. 

Mr. EDWARDS. Mr. Schumer. 
Mr. SCHUMER. Thank you. 
Let me just continue to pursue the line of questioning that we 

had. So you say calling a press conference wouldn't have been suffi- 
cient. Let's say the publisher had agreed ahead of time to put in an 
addendum saving. Here is Mr. Maguire's view of what has been 
written here,' or "Here is the view of the subcommittee counsel," 
and put in a letter, just by their own figreement, no coercion, al- 
though obviously there is legal force behind it. Would that have 
satisfied your  

Mr. MAGUIRE. Well, that is an interesting question. It certainly 
would have been a lot better. But I would have also hoped that 
they would, in a case where there was a clear dispute about the 
facts, have given some support to their own version of the facts, 
which of course they do not give, and have been unable to give. 

Mr. SCHUMER. That would go to the malice standard really. 
Mr. MAGUIRE. Yes. 
Mr. SCHUMER. What other kinds of recourse might you envision 

being helpful to you that would be available to you? 
Mr. MAGUIRE. I can't think of any others, Mr. Schumer, other 

thsm your proposed bill, if I may mention it once again. 
Mr. SCHUMER. I'm glad it has one advocate out there. It seems 

the plaintiffs bar is against it. It is intended to provoke discussion 
and thought as opposed to being an actual vehicle for passage. I 
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don't think the Senate would pass the bill unscathed in this way 
anyway. 

I asked you, but you didn't really answer it: what is your answer 
to those who say you entered politics at your own free will. Amer- 
ica is known as a country where we all support open and free 
debate, and that is one of the prices you pay that you will be—and 
let's not use the word, "libeled,"—but many falsehoods will be ut- 
tered about you, and you have to expect that. 

Let me just add another point to that—and it is far better for the 
good of the country that you suffer some of those slings and arrows 
than we limit debate in any way. 

Mr. MAGUIRE. Well, I agree with your latter statement. I think 
the genius of your proposal, frankly, and if I may say also of my 
suggested addition to it, is that it does not limit debate in any way. 
In fact, even if there were indirect effects of having something like 
that on the books—which I don't concede—it would limit debate far 
less than debate is presently limited, in my view, as a result of the 
contortions and distortions of the present law on the process of free 
expression and open debate. 

But having said that, let me go on to say that on page 6 of my 
written statement, I say, "A popular argument holds that under 
the first amendment, public officials are fair game for any com- 
ment, libelous or not." That is a fair paraphrase, I think, of what 
you asked me at the beginning of this particular question. 

I happen to think we can do a little better than that. I think we 
can preserve the guarantees, the protections and the freedoms of 
the first amendment, and also provide after the fact, not prior, but 
after the fact, clarification by an objective body as to instances 
where false and defamatory statements have in fact been made, 
and we can eliminate the enormous costs and penalties that are 
actual or potential under existing law so that that process of adju- 
dication will have less serious impact, far less serious impact, and 
perhaps no impact. We might even achieve a perfect world here 
where there would be no impact on the first amendment at all. 

It is a question of which direction you are going. You can't naive- 
ly sit here thinking that the present situation doesn't have some 
negative impacts on the first amendment and freedom of expres- 
sion. And you are going to hear that from other witnesses, I be- 
lieve, later this morning. 

My argument is that we can do better for the first amendment 
and better for those who are defamed at the same time. Therefore 
we can move up our fidelity to not only the first amendment, but 
to individual rights and to fairness, to a variety of principles and 
rights and traditions that we hold here simultaneously. 

You don't always have that opportunity. Ordinarily, you deal 
with difficult tradeoffs. I submit that this is not such a case. 

Mr. ScHUMER. A question that is pretty obvious from your testi- 
mony, but if given a choice of money damages or somehow just a 
clearing of the air that these statements were not correct or unsub- 
stantiated, you clearly choose—well, I don't want to put words in 
your mouth. Which would you choose? 

Mr. MAGUIRE. Emphatically the latter, Mr. Chairman. I am in- 
terested only, I am interested solely, in a correction of the false 
and defamatory statements—period. 
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Mr. ScHUMER. And you did sue for money damages, I presume, 
but that was just  

Mr. MAGUIRE. Let me make sure you understand this never went 
to court. 

Mr. ScHUMER. Right, I understand. 
Mr. MAGUIRE. The whole negotiation wais conducted outside of 

court because there were no satisfactory options for me within the 
court process as we have discussed. I threatened to sue, and I had a 
law firm ready to sue even though I didn't have any money to pay 
them. I think they understood that, or at least were willing to let 
me pay over a period of time. I threatened to sue, and if I had sued, 
I certainly would have sued to recover all of my costs. 

I might have sued additionally for damages and pain and suffer- 
ing or whatever one does, but I never got to that point, and that 
certainly was not my objective. 

Mr. ScHUMER. My final question: was this first time this hap- 
pended to you in your career? How widespread is it? We have all 
been criticized in the media in ads such as Chairman Edwards 
pointed out have come about, but how often has it happened in 
your long and—you certainly didn't stay away from the tough 
issues when you were here in Congress. 

How often has it happened that this kind of thing happened, 
either to you or to others who you know about? 

Mr. MAGUIRE. Well, this is the only time that it ever happened to 
me, £md I distinguish this case in my testimony and in answering 
your question now from many other instances where one felt that 
one was not being completely or impartially treated with respect to 
what one's views actually were or what one had actually done on a 
particular piece of legislation, or whether one's record was being 
properly presented by one's opponent, or even in little handouts 
that somebody decided that they were going to distribute without 
putting their name on them. 

This is a totally, totally different kind of case, and this is the 
only time that this kind of defamation has ever happened to me. 

Mr. ScHUMER. One final question: if this occurrence, in the egre- 
gious way that it happended, as you have stated is very rare, 
should we risk monkeying around with the system when it may 
have other deleterious effects on the other side. And we will talk 
about that at future hearings with lots of people, but just your 
judgment. 

Mr. MAGUIRE. I think that is a very good question, Mr. Schumer, 
and I have thought about that a lot. I think this kind of thing is 
happening too frequently. If you decide, and again I defer to more 
expert persons than mself, that I am correct that you can get 
benefits on both the first amendment side and the individual rights 
side simultaneously, then clearly there is no longer an argument 
gainst making some of those beneficial changes on the individual 
rights side. 

My feeling is that it happens more than it should, this kind of 
either willfully malicious statements that the authors made, or if 
you want a generous interpretation, statements made as a result of 
the most sloppy and irresponsible possible approach to "scholar- 
ship." If you want to avoid that kind of sloppiness and inattention 
to rights and principles that we hold dear, it might be that a proc- 
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ess such as we have discussed here today would be very helpful at 
the same time that the First Amendment was honored more fully 
then it is today. 

Mr. ScHUMER. I thank the chairman. 
Mr. EDWARDS. Thank you very much, Mr. Maguire. 
Mr. MAGUIRE. Thank you very much. 
[The prepared statement and submissions of Mr. Maguire follow:] 
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According to a page 1 story in the Washington Post's Book 

World section on April 7, 1985, Lawrence Hughes, Presid^t of 

Willieun Morrow and Company, Inc., one of the nation's best known 

publishers, took a peisonal hand in editing The Double Man, a 

novel of the Washington power and fantasy genre authored by Sena- 

tors Gary Hart and William Cohen.  According to Cohen, "Larry 

Hughes was tough.  He kept telling us, 'You have 80 percent of 

a good book.'  His attitude was, 'I have plenty of good writers, 

and I'm not going to publish something by two senators unless 

it is top quality.'" 

Just before release of the Hart-Cohen novel — perhaps one 

of William Morrow and Company's flashier entries for the season — 

and Mr. Hughes' comments about his personal involvement with 

it, another book was published by William Morrow and Company. 

It purported to be a more serious work investigating the links 

between organized crime, toxic waste dumpers and "neuning the 

names" of those in government who "conspired with the mob to 

poison our air, land and water'. 

As my testimony will explain, I have had cause to wish two 

things over this past year. First, I suggest that it would have 

been better if Mr. Hughes had spent less time on a lighthearted 

work of fiction involving imaginary members of Congress and given 

more attention to this other of his books, Poisoning for Profit, 
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which presented itself as fact — shocking fact requiring urgent 

attention if the public interest is to be protected — but which 

in the course of its exposition unfortunately made the most fan- 

tastic, utterly false and defamatory statements eibout an actual 

member of Congress, myself, and a distinguised investigating 

Subcommittee on which I served.  These libelous statements were 

later repudiated by the authors but — and this is my second 

point — it would have been better for both William Morrow and 

Company, and myself, had legislation such as H.R.2846 been in 

effect at the time. 

The intention behind Poisoning for Profit was excellent; 

the subject an important one.  However, this book, which should 

have been carefully, even scrupulously, put together given its 

explosive subject matter, turned out in significant parts to 

be slipshod fantasy, containing the most preposterous, unsupported 

falsehoods and calumnies.  If malicious intent was not involved, 

as the authors and publisher have claimed, then the ineptitude 

and misfeasance of both were monumental and inexcusable.  To 

have gone ahead with sales of the book after they were alerted 

to the book's profound falsehoods and defamatory character, was 

unconscionable. 

William Morrow and Company went ahead with sales anyway 

and there is no indication I am aware of that Lawrence Hughes 

gave the matter so much as a passing glance.  I believe Morrow 

behaved in this regrettable fashion at least partly because it 

is hard to admit error of such a colossal sort and to be faithful 

to the responsibilities as well as the opportunities which the 

First Amendment implies.  But mostly, Mr. Chairman and Members 
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of the Committee, I believe Morrow went ahead because under the 

laws of libel public figures must meet an all but impossible 

standard of proof — and they may meet that only after deciding 

to spend fantastic sujns, on legal and other fees associated with 

filing suit, not to mention prodigious amounts of energy and 

time. 

Morrow went ahead with the selling  of a book which, frankly^ 

in my judgment, is in bookstores today because they could get 

away with it. They chose to negotiate letters from the authors 

to me withdrawing the book's most defamatory statements pertain- 

ing to myself.  But write off sunk costs and withdraw the book 

to honor truth and fairness? No. Accept the embarrassment of 

admitting a mistake and the cost of making the book accurate 

before it continues to be sold to the public?  That they would 

not do. 

It is a fact that the laws of libel as they exist today 

allowed the authors and Morrow the cynical option of leaving 

to their own devices those whose intentions, actions, and public 

records of probity were falsified in their publication.  Moreover, 

despite the authors'  acknowledgement to me of the erroneous 

nature of a key portion of the book's contents, and Morrow's 

commitment to me never to print these lies again. Morrow continues 

to sell this book in its uncorrected form. 

As one reads Poisoning for Profit:  Organized Crime and 

Toxic Waste in America it becomes apparent that the book, as 

in the requirement of a climax for a good work of fiction, would 

benefit if the story line could include villains not just in 
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the waste disposal industry, but also in government at all levels, 

including the federal.  In December 1980, I had chaired the first 

major Congressional hearing, by the distinguished and highly 

respected Subcommittee on Oversight and Investigations of the 

then House Committee on Interstate and Foreign Commerce, into 

organized crime and toxic waste.  After months of painstaking 

and mostly secret investigative work the committee subpoenaed 

crucial witnesses and the hearing produced the most far-reaching 

revelations and the most detailed hearing record of any on this 

subject before or since.  It was reported that way by the broadcast 

and print media who covered it at the time, and those of us who 

worked on it were justifiably proud of a classic example of what 

a first rate investigating body — thought by many over a period 

of years to be the best in the Congress — can accomplish.  (In 

fact, a good portion of Morrow's book is based on the material 

first brought to public light by the committee at this hearing!) 

But never mind the facts, the authors of Morrow's Poisoning 

for Profit decided in what one can only imagine to have been 

some kind of seizure of story-telling fantasy, or prejudice, 

or juvenile civics class speculations gone haywire, that, because 

I was from New Jersey, I was involved in a cover-up.  In reading 

what the authors chose to write, no conclusion can be drawn 

other than that the intent and effect of the statements as they 

appear is to paint the committee and its members in this hearing 

as protectors of organized crime and those in government who 

traffic with it. 

There is no point in reviewing all of the specifics of this 
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case here. It serves, rather, as an illustration of why and 

how Representative Schumer's proposed legislation would be useful 

in simplifying and shortcutting the process of securing redress 

after such an excursion into defamation by authors and a publisher. 

Each of the parties to the dispute could present their evidence 

and a judgment would be made vdiich respected everyone's rights 

both substantively and procedurally — without endless legal 

hassling, negotiations bedevilled by inequality of resources 

between disputants, and the distractions of a law which virtually 

guarantees a maximum of legal gamesmanship or unsatisfactory 

negotiations or both. 

I submit for the record, Mr. Chairman, with your approval, 

a copy of the offending chapters of Poisoning for Profit which 

relate to me, together with my letters and memorandum to the 

publisher correcting the facts, and the communications to the 

publisher of others who knew the facts. 

After more than a year of effort by myself, my skilled attor- 

ney, and others who were outraged by the flagrant falsehoods 

concerning me in this book, and concerning the investigating 

subcommittee and its superbly professional staff, the authors 

sent me letters, negotiated by the publisher's attorneys, repu- 

diating what the book described as to ny role. The book stated 

that I conducted a "damage control" operation and 'prevented" 

the hearing "from pursuing many of the most important issues." 

In their letters to me the authors completely reversed their 

position, indicating that I did not intend to do and did not 

do what the book said I did. William Morrow and Company also 
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promised never to reprint these falsehoods and they paid all 

of my legal expenses.  I review this history briefly here, Mr. 

Chairman, because you asked me to tell the committee about my 

experience with the authors and publisher of Poisoning for Profit, 

emd to appear before this committee to discuss my experience 

and suggestions for changes in current libel laws, which I 

gladly do. 

A popular argument holds that under the First Amendment 

public officials are fair game for any comment, libelous or not. 

This may account for the legal fact that a public official's 

test of evidence for proving libel is hopelessly more difficult 

than that of any other member of the public.  Moreover, it is 

widely believed, even by otherwise thoughtful commentators, that 

the danger of official intimidation of the media, or of a chilling 

effect accomplished by threat of the eOiility to inflict costs 

and focus embarrassing public attention on media statements (whether 

they are accurate or not) through suits brought by celebrated 

public figures — a Westmoreland or a Sharon, say — is the only 

major problem we are talking about when we address the complex 

issues involved in libel cases involving public officials. 

Certainly this is a crucial problem, deserving of the most 

serious attention. No one in our society could accept corrupt 

but powerful public officials intimidating media because parti- 

cular media organizations have less power and fewer resources 

than have the public figures whom they may wish to criticize. 

But what about the opposite situation where a powerful and 

wealthy media organization can with near impunity heap calumnies 
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and falsehoods upon a past or present public official who has 

neither the notoriety nor the power nor the resources to fight 

back effectively? That is in fact the situation in which I 

found myself after William Morrow and Company published Poison- 

ing for Profit.  Some new legal mechanism and procediire such 

as that proposed in H.R. 2846 would have been helpful in this 

as in other recent cases, and is surely needed. 

Let's face it.  There are abuses of the rights and privileges 

conferred by the First Amendment.  As recent publishing and journa- 

listic history has shown, the media is too often taken in by 

incompetent charlatans or practitioners of deliberate fabrication. 

Even a prestigious publishing house can become unbelievably sloppy 

iibout even the most important matters. When that happens, there 

should be a remedy which is not hopelessly out of reach for those 

who have been falsely accused. 

I respect good investigative research and reporting. One 

of the reasons I entered politics was because I was inspired 

by good investigative reporting to look at what's wrong, to care 

cibout it, and to do something about it.  I've done investigative 

writing of my own.  My book. Toward 'Uhuru' in Tanzania made 

judgments about individual British colonial administrators and 

about African leaders in the independence movement. Whenever 

I had an important conclusion or judgment to make about someone's 

actions, or intentions, or their effects, I interviewed that 

person, often more than once so that what others said could be 

cross-checked.  I consulted others in a position to have known 

the person's general character emd reputation and the facts as 
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to that person's actions at the tine and, of course, any written 

records or accounts, contemporary or subsequent.  In my book 

facts were presented as facts, judgments as judgments, specula- 

tion as speculation. Sources were identified. Unfortunately, 

none of these statements can be made about William Morrow and 

Company's Poisoning for Profit in respect of the authors' 

treatment of me and of the subcommittee therein. 

I was known in the Congress as someone who did his homework 

prior to a hearing, took a particular interest in the investiga- 

tive side of our work — especially those investigations in which 

we could expose wrongdoing or problems needing solutions in my 

own state, as I did repeatedly — and worked hard with the 

investigating committees on which I served to develop the best 

possible information and place it on the public record so that 

Congress or other responsible parties would be prodded to take 

corrective actions.  The hearing of the Oversight and Investigations 

Subcommittee on December 16, 1980 emphatically fit that mold. 

In fact, it was one of our best. 

But authors Alan Block and Frank Scarpitti wrote a book, 

and the generally respecteJsle Morrow publishing house put in 

print, that I was at the hearing In December 1980 to — and did — 

conduct a cover-up operation. But were there any facts or even 

procedures which the authors could adduce showing that this was 

competent investigative reporting? 

The authors never interviewed me or spoke to me. Apparently, 

the publisher's lawyers reviewed the book to make sure it was 

%«orded so that it would be as difficult as the law allows for 
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public figures to successfully sue for libel, but neither Morrow 

nor the authors inquired of anyone as to my character or reputation 

or investigative record in Congress or throughout my career. 

Nor did they interview any other member of the investigating 

committee or the committee staff. They had not attended the 

hearing themselves — they were not interested then in this subject — 

and there is no indication that they ever talked to the Investigative 

emd news reporters who did cover the work of the subcommittee 

at that time. 

One author did talk to a witness whose testimony and records 

were subpoenaed by the committee, a New Jersey State trooper 

who admits that he "speculated" or heard someone else "speculate" 

about my intentions at the hearing although he had no knowledge, 

no names of other speculators, "no fact whatsoever."  He cannot 

understand why the publisher released the book and advised Morrow 

that the book was "based upon supposition and statements by the 

authors which are untrue, knowingly false and made with knowledge 

they are so."  He asked Morrow to withdraw the book from publica- 

tion when he learned of the falsehoods it contained.  He also 

told the author at the time that his "speculation" went contrary 

to what he knew my reputation to be.  A second witness remembered 

hearing the State trooper speculating.  From this is woven a 

fabric of the most flagrantly outrageous falsehoods by authors 

who had no facts and no basis from which to defend the statements 

contained in the book pertaining to me and the subcommittee's 

December 16, 1980 hearing. 

The hard truth is:  there were no facts based on any credible 
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sources and speculations which were reported without justification 

as facts were false.  There was no process — by the authors 

or the publisher — of checking these extreme and defamatory 

statements that were totally at variance with everything that 

could so easily have been known about me, the Subcommittee on 

Oversight and Investigations, our respective public records and, 

indeed, specifically iibout the hearing of December 16, 1980. 

The statements were placed, unchecked, uncorroborated, the naive 

speculation of one person presented as fact, in print and publicly 

in the marketplace, on bookshelves, and in libraries, with the 

result that my reputation and public career are tarred with the 

falsest imaginable statements exactly opposite to what I believed 

in, stood for, and worked for consistently all my life, including 

the hours that I spent preparing for and chairing the December 

16, 1980 hearing. The Subcommittee and its staff, notwithstanding 

their excellence and Congressional immunity, are similarly defamed. 

These calumnies are available today to any person who reads Poison- 

ing for Profit and cannot know that the book has been repudiated 

with respect to what it says about me and my role not only by 

those who know the facts, but also by those who wrote it. 

Of course, there is always in any shortened account of reality 

— even by painstakingly careful and reputable authors — a risk 

that people will be portrayed unfairly or incompletely or in 

ways they would themselves prefer had been handled differently. 



ao 

11 

That is not what we're dealing with in Poisoning for Profit. 

This is instead a case in which the investigative methods used, 

the authors' devotion to truth, and the publisher's profession-' 

alism were so marred, so fundamentally flawed, so utterly deficient 

as to be non-existent or inoperative.  The result was not a slight 

distortion, an incomplete truth, nor a matter of emphasis or 

selectivity.  It was a ironstrous lie.  It had either to be will- 

fully malicious, the product of unprincipled minds, or, as Michael 

Barrett, Jr., Chief Counsel and Staff Director of the Subcommittee, 

wrote the publisher on November 30, 1984 (almost three months 

before the book appeared for sale in stores), the result of "shoddy 

and irresponsible scholarship."  I certainly don't know which, 

but is it unreasonable to suggest that the publisher should have 

checked and caught such vicious and obvious lies themselves and 

saved me the calumnies and them the embarrassments of their misfea- 

sance? 

My agony over this episode during the past year, and the 

meagre result I have achieved by threatening — without much 

financial credibility, I'm afraid — to file suit would largely 

have been avoided if a process such as that proposed in H.R.2846 

had been in place.  If it had been, both parties could have sub- 

mitted their cases to a special form of judicial review as to 

whether a false and defeunatory statement had in fact been made. 

Recourse to the current cumbersome, all but unworkable, and grossly 

unfair (especially to less monied parties) method in trtiich fact, 

damage, and malice (i.e. intent) all must be shown before libel 

is proved in law, would have been unnecessary. 
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No public official in the position in which I found myself 

is looking for a financial award — although in cases like this 

one tends to feel some such award would be amply justified.  What 

we are looking for is a correction, publicly made and attested 

to in the appropriate places, after the determination has been 

made by a responsible ajudicatory process that false and defamatory 

statements have been made. We want our reputations restored; 

and we want the perpetrators of fraud in print — whether by 

malice or incompetence or simple error — brought to justice. 

Justice here means acknowledging and publishing corrections, 

and withdrawing defamatory materials. 

I would add a couple of points that I would ask the committee 

to consider as it drafts revisions to H.R.2846. 

First, the definition of an eligible plaintiff should be 

extended beyond a public official or figure to explicitly include 

former public officials who might, as I did, have a cuase of 

action arising out of an account of an earlier period during 

which they served. 

Second, a declaratory judgment that a statement is false 

and defamatory should carry with it a requirement that the defend- 

ant  withdraw any false materials not yet sold or broadcast and 

add an errata sheet or other obvious form of correction to those 

already sold which can be located (e.g., in libraries or wherever 

purchasers can be Identified), or broadcast a retraction of those 

already broadcast.  This is especially important if, as in subsec- 

tion 1(d) of the current draft, the defendant may at his discretion 

convert an action brought against him from a suit for libel to 
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a declaratory judgment without the acquiescence of the plaintiff. 

This added requirement need not be an undue burden, especially 

if the judge is given some discretion in defining exactly what 

the guilty defendant will be required to do.  The argument for 

such a provision is obvious:  those who are willing without even 

minimal cross-checking of authors or material to print or broadcast 

false and defamatory statements affecting someone's character 

or alleged actions (e.g., helping to cover-up'for those involved 

with organized crime), ought to bear such a responsibility as 

Integral to the exercise of the freedoms and opportunities the 

First Amendment rightly enshrines. 

Nor, of course, is this prior restraint.  It is an appropriate 

means of making minimal restitution for defamation after the 

fact.  It would not be likely under a declaratory judgment to 

exceed the modest financial penalty of foregoing a portion of 

profit or "writing off some of the costs of the item in question, 

so it should have no "chilling" effect.  Unlike the situations 

one frequently encounters under current law, no intimidation 

one way or the other can be Involved.  Those less powerful and 

of modest financial means — be they media organizations or public 

figures — will the more readily enjoy the fruits of the First 

Amendment without the abuses and the distortions which are now 

all too apparent and derive from the unnecessary convolutions 

o£ current libel law as it relates to public figures. 

In conclusion, Mr. Chairman, I must make one final point. 

The First Amendment is and must be sacrosanct. It is as close 

to an absolute as we have in our constitution and in the traditions 
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of the practice of democracy In our nation.  I know this committee 

shares this view and would never seek to qualify in any way the 

protections of the First Amendment, as I would not.  I do not 

believe that the causes of action for defamation proposed by 

H.R.284e, the procedures it lays out, or the refinements I have 

suggested go counter in any way to the provisions of the First 

Amendment or the protections it guarantees, but I am prepared 

to defer to the expert members of this committee and to author- 

ities on constitutional law if there is any uncertainty about 

this. 

There can be no qualification of the intent or the effects 

of First Amendment protections if we are to preserve our demo- 

cratic system of government within a free society. If there 

Is a balance to be struck between First Amendment protections 

and the convenience or even reputation of individual public figures 

who may be defztmed in specific instemces, as I have been, the 

balance unquestlonedily must lie with full protection of free 

expression. 

Thank you, Mr. Chairman. 
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CDgshtopn, B.C. tfjii 

November 30,  1984 

Ms.  Lauri'> Lister 
Senior  Editor 
Hlllian Morrow  t Companyr 

Inc./Publishers 
105 Madison Avenue 
New York,   New York    10016 

Dear Ms.   Lister: 

Thank you for sending me the bonnd galley of Poiaonin^i for 
Profit,  a book which allegedly  'scrotlnises the links between the 
Kafia,  their corporate patrons,   and governaent officials.*    Sou 
expressed hope that Chalman Dingell would offer an advance 
conment to be used on the jacket and/or on advertising for the 
book.     Chalman Dingell  asked me to respond.    While I have not 
read the entire galley,   I have become familiar with chapters 5 
and 6  and welcome the opportunity to comment. 

You describe PolBonlng iei Profit as an 'investigative 
report.'    I  am constrained  to disagree  strongly.     An 
'investigative report, *  at mlninun,   must be founded upon facts 
which  are presented in a  fair and objective fashion.     Chapters 5 
and 6 contain a mixture of  inaccuracies,  half-truths.   Innuendo 
and unfounded speculation. 

I do not intend at this time to go into a line-by-line 
discussion of  the defects replete in these  chapters.     I will 
mention only several of  the most egr«giously  inaccurate 
statements. 

The authors'   statements that *It)he clear but nnspeken 
function of the December hearing ...  was to deflect criticism and 
deny  a proper investigation*; that 'those with something to 
conceal  succeeded';  that 'New Jersey's unfortunate success in 
controlling the Congressional  hearing was most evident when the 
tlmp came  (and quickly went)   for the Detectives Ottens and Penney 
to testify';  and,   that Congressman Andrew Naguirc  'certainly 
prevented the hearing from pursuing many of  the most important 
issues,' are vicious charges unsupportable in fact.     Through 
these statements,   the authors have made an unwarranted attack on 
the motives and Integrity of Members and staff of the 
Subcommittee. 
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Hs. Laurie Lister 
Hovember 30, 1984 
Page 2 

I an not suggesting that the Subcommittee should be IBBUDC 
from criticism.     In my opinion,  however,   an author of ai^ fair 
and objective investigative report would have Interviewed 
relevant persons before forming any judgment or drawing factual 
conclusions.    No Member of the Subcommittee,   including its then 
Chairman,  Acting Cbairman  (December bearing), or most active 
member  throughout the Subcommittee's hazardous waste 
investigation,  was interviewed.    Neither was any member of the 
Subcommittee's staff which,   incidentally.   Involved the same staff 
that has conducted all of the Subcommittee's hazardous waste 
Investigations during the 1979-19B4 period. 

I believe the failure to Interview the principal parties 
evidences shoddy and irresponsible scholarship,   at best,  and the 
resulting product proves my point. 

Sincerely,. 

Michael F.  Barrett,   Jr. 
Chief Counsel  and Staff Director 

HB:HJRcm 

cci Professor Alan A. Block 
Professor Fcank R. Scarpltti 
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WORLD   RESOURCES   INSTITUTE 
A CENTER FOR POLICY RESEARCH 

1735 New York Avenue, N,W.. Wnhington. D.C. 20006. lelephonc.' 202-«3S4}00 

PBR50MAL AND BMOFFICIAl 

14 January 1985 

Mr. lewreDce Bughea 
Preaident 
Williaa Morrow and Coapany, Inc. 
106 Madlaon Avenue 
Mew York, Mew York  10016 

Daar Mr. Bughea: 

I phoned your office today. Oaable to reach yon, I adviaed 
your publiaher. Sherry Arden, that Polaonint for Profit, a copy 
of which I have Juat aeea in uncorrected bound galley*, containa 
in chaptera 5 and 6 utterly falae atateaenta about the Bouae 
Overaight and Inveatigationa Subcoaaittee, ite Deceaber 16, 
1980 hearing, and the actiona of ita aeabera, including ayaelf. 

Aa  I  aaid  to her, I raqueat that Morrow hold diatribution 
of  the book  at  ita  praaent  point (In warehouaea but not yet 
in  atorea  according  to Ma. Arden) until you review e detailed 
•eaorandua I aa now preparing on the falae portiona of the text.. 
Thia will be in your handa by thia Friday, January 18. 

Pleaae alao aae the encloaad corraapondance dated Hoveaber 
SO, 1980 froa the Chief Counael and Staff Director of tha anbcoa- 
•ittae, on which the aubcoaaittaa received no reply froa Morrow. 

Ma. Arden adviaed ae that I could expect to have a reapoaae 
to ay raqueat toaorrow aoraing, T^eaday, Jaaaary 16. 

^KByerely, 

Vice Praaidant   I 

Incloauraa 

AN:akd 
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WORLD   RESOURCES   INSTITUTE 
A aNTid FOR POLICY RESEARCH 

1735 N*w YOrit Avenut. N.W., MAlhingloo, D.C Wm. tttiptione: 2IB4M4J00 

PERSONAL AMD ONOFFICIAI. 

January 17, 1985 

Mr. Lawrcnua Bughas 
Praaldent 
William Morrow and Company, Inc. 
105 Madison Avenue 
Haw York, New York 10016 

Daar Mr. Hughes: 

In chapter* 5 and 6 of Poiaoninq For Profit, the portrayal 
of the Bouse Oversight and Investigations Subcommittee's 
December 1980 hearing, and of my role and that of the connittee 
and its staff (see enclosed Deraorandum), occurs within the con- 
text of a book which advertises itself in the Poreward as one 
which 'shall detail the ways in which these (organised crime) 
•yndicates and their many helpers in business, politics, and 
law enforcement are poisoning all of us for profit.*  In a 
latter promoting the book to Committee Chairman John Dingell, 
it is described as "an investigative report about the Infiltra- 
tion of organized crime into the toxic waste diapoaal industry 
(which) would have been impossible but for the cooperation of 
both government officials and the generators of toxic waste 
themselves.' The letter goes on to say that it will name the 
names of those 'who have conspired with the MOb to poison our 
air, land and water.' 

This is an important and worthy objective> Indead it was 
the committee's and mine in 1980. But the utterly false account 
In ehaptera 5 and 6 of the actionf, iatantiona, and accoopliah- 
•ants of myself and the coBaittee and its staff — and of the 
Invastigations related to the Oeoamber 16, 1980 baariag, its 
findings, and its results — is not only the wary eppoaita of 
truth; it can only be understood in the eont«xt of thia boolc aa 
a willful, malicious, vicious, and raoklasa attMapt to falaify 
tlM record and rewrite hiatory. 

Make no mistake t the istant and affaet of tbaaa teinoua 
lias ia to paint the committae and ita asabars in this baaring 
aa protectors of organised etlaa and those in Bovaiiimaiil who 
traffic with it. 



Mr. Lawrence Hughes 
January 17, 1985 
Page 2 

It is impossible for me to believe that anyone — including 
the authors, the editors, and the publisher — really can or does 
believe, or believes they even have reason to believe, that the 
book presents anything remotely approximating the facts with 
respect to these matters.  It is especially noteworthy and 
utterly astounding that no one «rtio knows the facts about the 
committee's work was interviewed by the authors. 

The issues here go well beyond the legal ones.  Perhaps a 
tissue of allegations and claims and falsehoods and speculations 
(with bits of fact to lend credibility — an accurate quote of 
testimony, for example) has been pieced together by the authors 
and presented in such a way as to be acceptable to your lawyers. 
But that is not fact.  It is not the truth. 

In Congress I didn't play games. I didn't make deals. I 
never engaged in "damage control". My career was based on a 
different set of principles:  independence, openness, rigorous 
pursuit of the public interest. Ask anyone inside or outside 
the Congress who worked with me or knew me, whether they agreed 
with me on Issues or not. Never would I protect or eeek to pre- 
serve the reputation of anyone in government or elsewhere who was 
guilty of wrongdoing or of covering-up others' wrongdoing. Never 
ever.  I spent six years in the Congress uncovering things, 
moving things forward, forcing action in the public Interest. 
That's my commitment, my record, my accoopllshaent.  I spent 
six years being Impervious to pressure from whatever source. 
I led the Congress to embark on its first aucoessful Ethics 
Committee investigation of a Member because I believe in excep- 
tional standards for public •ervice and have acted on thoae 
unwaveringly — including my work with the Oversight and Investi- 
gations Subcommittee in all its bearings, but most especially that 
on December 16, 1980. 

For anyone who cares to look,- ay integrity and perforaance — 
•nd that of the cosBsittee — are not bard to track. The record 
is ao clear to aost observers — critiea and mpporters and 
knowledgeable eonnentators alike — that thia book's account 
should raise, a priori. the aost disturbing qnoations in the 
•ind of anyone~wno cares to cbeok. That la before one even 
gets to the aanlfestly flawed oonatnction of the aatorials 
and arguments in the book Itself — a oonatmetlon of falsehoods 
which must be awlicious beoanaa it ia so rocklasaly in diaregard 
of the facts. 
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Mr. Lawrence Hughes 
January 17, 1985 
Page 3 

I an harmed by this book with reaped both to ay paat 
public service and aiy current position. As Ms. Arden 
indicated, the book* are not yet in stores> -aiy own checking 
with half a dozen major stores which plan to carry the book 
in New York and Washington today confirms that. This gives 
you an opportunity before you distribute the book to check 
the facts and make appropriate corrections, and I urge you 
to do BO. J offer to SMet with you, with my counsel and yours, 
at any place convenient for you beginning with your receipt 
of this letter.  (My home number is (202) S46-9783i my office 
phone is on the letterhead.) 

Andrew Naguire 
Vice President 

AM/wsw 

Sherry Arden 
Publisher 
Nilliam Morrow and Coo^any, Inc. 
105 Madison Avenue 
Hew York, New York 10016 

Robert Callagy 
Satterlee and Stephens 
277 Park Avenue 
Mew York, Mew York 10172 

Mnee Schwartt 
Botein, Bays, Sklar, and 

Bersberg 
200 Park Avenue 
Mew York, New York lOlCS 
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HEHORANDUM TO:  Lawrence Hughes 
President 
William Morrow and Conipany, Inc. 

FROM: Andrew Maguire 

DATE: January 17, 1985 

GENERAL 

Before commenting on the uncorrected bound galley page 
proofs of Poisoning For Profit, the facts In outline form are 
as follows: 

For several years the Oversight and Investigations Subcommittee 
of the House Committee on Interstate and Foreign Commerce (the 
subcommittee or 0 and I) had been engaged in investigations 
of toxic waste disposal and legislative and enforcement issues 
relating thereto. This pathbreaking work dealt in detail with 
Love Canal and other instances of improper or illegal disposal 
of hazardous materials; 0 and I was and has been widely regarded 
as the leading subcommittee on these issues in Congress and 
provided considerable impetus for, among other things, the Superfund 
bill and the Resource Conservation Recovery Act. 

In 1980 O and I's work led us to undertake an examination 
of toxics problems in New Jersey, and, particularly, of the 
federal-state strike force, which was unique to New Jersey. 
We wanted to develop as much information as we could on toxic 
waste disposal in New Jersey, on the suspected role of organized 
crime in the illegal disposal of toxic waste, and on enforcement 
progress and problems. We wanted to see how well the strike 
force model was working, account for federal funds, and see 
what additional legislative and enforcement issues needed to 
be examined by federal or local authorities. We were staffed 
by a counsel and two investigators with 58 years of investigative 
experience between them; they were with the committee throughout 
the 1979-82 period of these investigations and remain with the 
committee today. 

When we failed to get cooperation from the authorities 
in New Jersey with respect to voluntarily agreeing to allow 
Ottens and Penney to present information to the subcomniittee, 
I and other members of the subcommittee voted to subpoena their 
testimony and all relevant documents. 0 and I investigators 
proceeded to New Jersey and subpoenaed the documents. Subsequently, 
Ottens and Penney were debriefed at length by majority and minority 
staff members of the subcommittee who compiled with the assistance 
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of the Ottens and Penney testimony a list of those cases where 
it appeared that strike force investigations were being mishandled. 
Ottens and Penney also made significant statements about the 
involvement of organized crime figures and families in toxic 
waste disposal in New Jersey. 

Some days prior to the first scheduled public hearing on 
these matters, Harold Kaufman contacted the committee and furnished 
information on the involvement of organized crime. Kaufman, 
a federal protected witness who had been working undercover 
with federal authorities, was then involved in a variety of 
grand jury proceedings, some of which were in progress, or had 
resulted in indictments and were awaiting trial. The subcommittee 
(Eckhardt, Gore, and myself had shown the most interest) in 
consultation with the staff decided that it was important for 
our investigation — particularly on the involvement of organized 
crime -- to get Kaufman on the witness stand. New Jersey's 
Director of Criminal Justice, Stier, said they had to withhold 
Kaufman because they felt premature public testimony would damage 
the grand jury proceedings and pending criminal cases in which 
Kaufman was a key witness. In a phone conversation from the 
0 and I committee chairman's offices, in the presence of conimittee 
counsel, Mark Raabe, I told Attorney General Degnan that withholding 
Kaufman was unacceptable to the committee and that we were prepared 
to insist that he appear. When consulted, the Justice Department 
told 0 and I it would defer to the wishes of the New Jersey 
Attorney General's Office and its prosecutors. The subcommittee 
was unable to assure Kaufman's appearance absent an agreement 
that he would not be required to testify publicly on matters 
pending before grand juries or the courts lest the successful 
prosecution of those cases be jeopardized. The same request 
has been made by the Attorney General of the U.S. relating to 
testimony in pending criminal matters. It is not unusual and 
has been agreed to by the subcomniittee and other Congressional 
committees on a number of occasions. With this agreement, the 
subcomnii ttee received Kaufman's important and explicit testimony 
on the patterns and methods used by organized crime in their 
deepening involvement in toxics disposal and on the names of 
those who were involved, but without jeopardizing (which of 
course we had no desire to do) pending criminal cases. 

The hearing lasted for well over 7 hours. He regarded 
it as a pathbreaking hearing and an excellent beginning to the 
committee's expanding and continuing investigation. For the 
first time on the public record, Kaufman, supported by Ottens 
and Penney, described how organized crime had moved from its 
past involvement in solid waste disposal into toxic waste disposal, 
using "property rights" allocations and enforcement through 
threats and acts of violence, including murder. Methods were 
described, names were named, and instances were discussed on 



48 

the record. The best cases of mishandled investigations from 
the strike force files and the Ottens and Penney interviews 
were prepared by the staff (without advice or assistance from 
any member) and placed on record. After Degnan and Stier were 
given copies, they were questioned at the hearing on the most 
troubling ^ases by members, including myself, and by the majority 
and minority counsels working from questions carefully prepared 
by our investigators from our best material. Their answers 
then, and later in writing, did not match the committee's views 
as to the proper handling of criminal toxics investigations. 
The case sumitiaries we developed, the questions we asked, subsequent 
investigations by the committee, and the report it issued in 
1982 after two years of work strongly reflect that fact, for 
anyone who wishes to look. (See June 9, 1981 hearing entitled: 
"Hazardous Waste Matters: A Case Study of Land Fill Sites" 
and 0 and I's December 1982 "Hazardous Waste Enforcement Report.")* 
But according to the professional investigators and staff counsels 
who reviewed and analyzed all the material in our possession, 
we had no information to get anywhere near proving that New 
Jersey officials were corrupt or had comniitted criminal offenses. 
If we had had such information, you may be certain that we would 
have laid it on the record or presented it to the Justice Department 
for investigation and prosecution. 

*Tbe investigative leads derived from the December 16 hearing 
culminated in follow-up 0 and I hearings which examined many 
additional cases, resulted in further indictments and convictions, 
and prompted reorganization of the toxics section the Criminal 
Justice Division, including the transfer out of Deputy Attorney 
General Sakowicz who had been identified with the mismanagement 
and mishandling of investigations at the December hearing. 
These results and the 35 pages of oral testimony and questioning 
of Degnan, Stier, Winter, and Pagano (hearing record pp. 87-95; 
125-49) on December 16 are not discussed by the authors. The 
New Jersey officials were questioned on the paucity of strike 
force indictments, on organized crime, and on the deficiencies 
of the operations of the strike force. I and other members 
of the committee and staff counsels outlined cases of mishandled 
strike force investigations, required written responses from 
the New Jersey officials in addition to the oral responses given 
by them at the hearing, and the committee issued an extremely 
critical report — none of which is discussed by the authors. 
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CHAPTER 5 

Although other parts of the text are important in setting 
the context for chapters 5 and 6, (and some specific reference* 
elsewhere are important as well), I here address the key points 
in chapters 5 and 6. 

pages 155-61. Here the authors discuss events that led up to the 
Subcommittee's December hearing.  Let me highlight several points: 

Was the Subcommittee being controlled when it refused to 
let a Now Jersey watchdog sit in on its initial request to 
interview Detective Ottens?  No. 

Was the Subcommittee being controlled when it forcefully 
pressed ahead and took the unusual step of serving a subpoena 
on Ottens and Penney for their records and testimony, which 
I supported? NO. 

Was the Subcommittee being controlled when it excluded 
the State Police Hajor who had accompanied Ottens and Penney 
from the September executive session hearing and refused New 
Jersey officials' efforts to discover what Ottens and Penney 
had told the Committee?  No. 

Was the Subcommittee being controlled when it requested 
an independent General Accounting Office investigation of strike 
force expenditures?  No. 

Was the Subcommittee being controlled when it obtained 
Strike Force files and interviewed New Jersey investigators 
and prosecutors assigned to the Division of Criminal Justice? No. 

Was the Subcommittee being controlled when its membership 
pressed forward with this important heating in the waning days 
of the 96th Congress? Ho. 

Was the Subcommittee being controlled when it insisted 
on a federally protected witness' appearance at the December 
hearing over the objection of the New Jersey Attorney General's 
Office?  No. 

pages 161-2. Since the answers to each of these questions show exactly 
the opposite of "control" of the Subcommittee, the authors concoct 
a bizarre scenario about me being a "damage control" agent at 
the December hearing. 
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Contrary to what the authors say, the facts are these: 

1. with Eckhardt absent, I was not the ranking Democrat. 
There were four other Democrats who outranked me on the subcoroniittee, 
including Gore who attended the hearing. I chaired the hearing 
because Chairman Eckhardt phoned and asked me to. (Notice I 
said Eckhardt, not Stier or Degnan or Byrne, or anyone else. 
The only time I spoke to Degnan or Stier about the committee's 
investigation before or since the hearing was when, on the phone 
together with committee counsel, I insisted that New Jersey 
produce Kaufman as a witness.) 

2. It is false to state or claim that I ever stated that 
I was at the hearing to protect the reputation of the state 
of New Jersey and the Attorney General. What I did say publicly 
and privately was that it was essential to preserve the integrity 
of criminal grand jury proceedings and prosecutions so that 
cases being advanced by the New Jersey-federal strike force 
(for which I thought both New Jersey and federal authorities 
deserved some credit — a point the authors agree to on p. 104, 
at least in principle) would not be jeopardized. 

3. It is false, utterly false -- so false as to be the 
complete opposite of the truth — to state, as do the authors, 
that "Maguire certainly prevented the hearing from pursuing 
many of the most important issues." We got every witness that 
we could get there; we asked every question that seemed to make 
sense to ask after months of exhaustive investigative work by 
the staff; we spent nearly 7 uninterrupted hours at it that 
day -- longer than any hearing I have ever attended. And the 
hearing was, in fact, a pathbreaking, explosive hearing that 
broke lots and lots of new ground on the issues which these 
authors say are the important ones: in fact, they cite the 
testimony that emerged at the hearing throughout the book. 

'Although it is not relevant to the hearing and the authors' 
discussion of it, I wish to comment on the political innuendos 
here. First, by way of background, I did not endorse Governor 
Byrne when he ran for reelection in 1977, and during his terms 
I had a record of support of or opposition to the Governor depending 
on the issue. I was always regarded as independent of the Governor. 
I endorsed Degnan for Governor in the spring of 1981 because 
I believed that he was an able Attorney General, was of the 
highest personal and public integrity and was the best of the 
candidates in terms of character and on the issues. At the 
end of 1980 and until well after I endorsed Degnan it was not 
clear to political insiders in New Jersey that Byrne thought 
Degnan had much of a chance or that he would endorse him. In 
fact, for awhile it was speculated that he might endorse another 
of the candidates. 
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This hearing was a breakthrough for the committee after months 
and years of work and provided the basis for ongoing investigations 
and further hearings a few months later. Read the record of 
the hearings and you will see,* 

Another very important set of things to understand about 
why this statement is so totally false and could, with a little 
effort on your part, be proven to be so, deals with the continuity 
of committee and staff work and how the responsibilities for 
questioning are distributed among members and staff. The staff 
prepares for the hearing at the direction of and under the general 
supervision of the Chairman, in this case Eckhatdt. Regardless 
of who physically sits in the chair at the hearing, committee 
members are briefed by staff prior to the hearing and are furnished 
documents and materials for use in questioning witnesses. Usually 
there are some understandings in advance about which members 
will lead questioning with which subjects or witnesses. The 
most promising questions and lines of inquiry are blocked out 
in advance by the staff and the members work from those, adding 
their own thoughts and interpolating questions as they go. 
The chairman often does not (as I did not in this case) lead 
questioning himself, but recognizes members in turn by seniority 
or by order of arrival. The minority counsel was given certain 
questions on the Kitt Enterprises case because of Rinaldo's 
interest in Elizabeth. Etc. At no time did I as acting chairman 
of the conimittee, either before or at the hearing, seek to prevent 
or rephrase any question that had been suggested by the staff, 
nor did I seek to constrain any member or staff person from 
pursuing any line of questioning. In fact, I did just the opposite, 
and the transcript shows it. There were no time limits as there 
sometimes are (e.g. five minutes each), people were asked if 
they wanted more time for questioning, and I pushed the questioning 
at key points in the hearing precisely on those organized crime 
matters which the authors say are important. The treatment 
of me and the committee here is not merely ignorant, utterly 
false, and totally astonishing — it is also incomprehensible, 
vicious, and disgusting. To state and suggest what they state 
and suggest is preposterous and illustrates ignorance of how 
members and staff generally, and certainly this distinguished 

Indeed Mr. Block himself has repeatedly cited the testimony 
and new information developed at the December 16 Oversight and 
Investigations hearing in his subsequent writings and Senate 
testimony in February 1983. Further, Mr. Block's Senate testimony 
contains no reference whatsoever that I or the Subcommittee 
generally were controlled by the State of New Jersey or attempted 
to deflect criticism or prevented the hearing from "pursuing 
many of the most important issues". 
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conunittee specifically, prepare for and conduct a hearing so 
as to get maximum coverage of issues. 

4. "New Jersey officials told the subcommittee that most 
of the specific cases they might want to cover were currently 
before various grand juries and, therefore, couldn't be discussed." 
False on several counts. 

First, this is not what they told us. What they did say 
is clearly in the record: that they would "indicate those areas 
that Mr. Kaufman might touch upon which would overlap with the 
details of some of the cases which are now pending in our state." 
(The authors got it right on p. 164, why not here?) 

Second, in actual fact, we got fantastic testimony. Stier 
interposed himself on only two occasions (pp. 14 and 18) (and 
Kaufman restrained himself only twice (pp. 30-31) during the 
lengthy testimony and prolonged questioning of Kaufman (pp. 7-31) . 
The statement that the comniittee was "certainly prevented, . . 
from pursuing many of the most important issues" is false and 
seen to be so as soon as one reads the actual testimony. New 
Jersey members were not the only ones who professed satisfaction 
with the hearing generally and the results of the carefully 
conceived strategy to get Kaufman to testify explicitly and 
in detail and for the first time in public on the names and 
places and methods of organized crime's involvement in toxic 
waste disposal in New Jersey. At the beginning of his testimony, 
I said on behalf of the entire committee: "it is our desire 
that this testimony, which we believe to be in the public interest, 
conflict in no way whatsoever with your efforts in obtaining 
criminal indictments and pursuing cases." After the Kaufman 
testimony. Gore said: "I would just like to mention for the 
record Mr. Kaufman contacted the subcommittee of his own accord, 
independently of the New Jersey officials, and we appreciate 
the 4 days of conversations we had with him before deciding 
to ask him to testify here today and the negotiations which 
were so fruitful and cooperative with the New Jersey officials." 
Gore also stated before Kaufman testified: "This other case 
in which you will be a witness is very important to us as well 
as to you, Mr. Stier, and you and I have talked about this, 
Mr. Kaufman, and if you get into that area, then both of us 
will try to be careful not to tread in that area." Was Gore, 
who receives consistent credits throughout the book, taken in 
by a New Jersey conspiracy? How about asking Gore what he thought 
of my chairing of this hearing and my work on the 0 and I comniittee 
that day and during the years we served together? Why not ask 
him if he was prevented by me or the subcommittee's pending 
criminal prosecutions agreement with New Jersey prosecutors 
with respect to Kaufman from "pursuing many of the most important 
issues"? 
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Third, although the author does not acknowledge it and 
implies the opposite by going on to talk about Ottens and Penney 
in the next sentence, the pending crininal prosecutions agreement 
with New Jersey officials did not apply to any testimony but 
Kaufman's. It did not apply to Ottens and Penney or any other 
witnesses, all of whom were free to talk about whatever they 
wished since they were not witnesses before grand juries or 
on cases awaiting prosecution. It is impossible that the authors 
could not know this if they read the testimony carefully or 
interviewed any member or staff person of the committee, which 
I am informed they did not. How can you write a book like this 
without talking to the relevant people? 

5. I am told by staff who interviewed Ottens and Penney — 
and I believe them — that the last full sentence on this page 
is false. "Whether this is accurate or not", as your authors 
might put it, what I can say absolutely is that I gave no 
instructions to Ottens and Penney or any staff to advise them 
in any way whatsoever, including what the authors claim they 
were advised. (Although I am not mentioned in this sentence, 
this is a paragraph about my role, so it is relevant for me 
to make this point.) If the staff report to me is somehow not 
correct -- which I find inconceivable since over six years I 
learned I could rely on them — and Ottens and Penney felt themselves 
to be under some constraint, it could only have been self-imposed 
or the result of conversations with someone other than members 
or subcoitiniittee staff. In fact, contrary to what the authors 
are attempting to establish here, I asked the staff if there 
was any evidence of official corruption or criminal offenses 
by New Jersey officials arising out of the investigations: 
The answer was "no." 

In fact, according to staff, Ottens and Penney were told 
that this was their opportunity to go public with whatever they 
wished. The officers indicated they did not want to get into 
a "one-on-one" with state authorities over stuff they could 
not prove. They preferred to talk about organized crime and 
its patterns of involvement, reinforcing the testimony we expected 
from Kaufman. Originally they were to have been the lead off 
witnesses and doubtless would have gotten more time to make 
the case in the absence of Kaufman. But that is very different 
from what the book falsely says. They were not told to discuss 
organized crime "only briefly". The revelations contained in 
their testimony are never discussed by the authors. 

6. Interesting, tricky, final paragraph on pp. 161-62. 
The statement that "those with something to conceal succeeded" 
can't be proven or disproven in the absence of evidence, of 
which there is none. Not to mention the problem of who was 
trying to conceal what, which is not stated.  Nevertheless, 
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"damage control" (to provide a transition to the next chapter 
title and a cliinax for the book at the federal level?) is described 
as being necessary here without any present particulars — simply 
the factual statement that it was, which is absolutely false 
as regards myself and 0 and I. The statement follows the ridiculous 
preceding paragraph about me and is followed by the opening 
paragraph of Chapter 6 which starts with me; there can be no 
doubt that the authors are stating that I and the committee 
were engaged in "damage control" which "succeeded" with the 
result that the "full extent" of organized crime's involvement 
was "hidden" on December 16. Nothing could be further from 
the truth, as a look at the record will show. But look also 
at the paragraph, for it says the opposite of what it at first 
appears to say. With tortuous logic which no Philosophy I professor 
in college would ever accept, it argues that because "damage 
control" was "necessary", "much would nevertheless be revealed" 
and that what would come out would need "more and more scrutiny". 
Of coursel That is the purpose of an investigative hearing. 
We succeeded, is what this says, in that purpose. We were not 
dragged into this hearing: we pushed for it, voted subpoenas 
for it, produced pathbreaking witnesses for it, spent 7 hours 
in public session going over every angle the staff or the members 
could think of. Perhaps some things were missed. I don't know. 
But when was there ever a hearing when that wasn't true? For 
any reasonable person, that cannot be a standard for corruption, 
as it is here. This was by all objective accounts a great hearing; 
we were excited and proud of what we had accomplished; and there 
is not an iota of an indication anywhere that I or the subcommittee 
could rightfully be accused of what we are accused of in these 
paragraphs. They could only have been written by someone with 
malicious intent, or appalling and unprofessional susceptibility 
to sources with malicious intent whose information was not -- 
because indeed it could not be -- confirmed. It can only be 
published "recklessly." 
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10 

CHAPTER 6 

page 163. Having on pp. 161-2 drawn the false conclusion that I 
and the committee were engaged in "damage control", this phrase 
now becomes the title and controlling image for Chapter Six. 
Sure enough, there I am gavelling the hearing to order. Indisputable 
facti (Various members chair hearings all the time, by the 
way.) 

After the correct quote ending with "taking the lead" I 
went on immediately to say: "But because it is a pilot program 
which could provide the pattern for others, it is appropriate 
and timely for this subcommittee to review its effectiveness 
and see what lessons can be learned." I then went on to point 
out that the federal mandate for the State receiving federal 
funds provided that the State "shall give special emphasis, 
where appropriate or feasible, to programs and projects dealing 
with the prevention, detection, and control ot organized crime." 

"It was not really an all out effort". Entirely false. 
It was an unusually thorough and all-out effort. From January 
1980 (not mid 1979 as the book claims, p. ) committee investigators 
were seeking access to Ottens and Penney. Rebuffed by the State 
(which wanted Ottens and Penney to be accompanied to any 
conversations by a superior), the subcommittee expanded its 
inquiries and obtained a large volume of documents from Criminal 
Justice, DEP, and ottens and Penney's own files and testimony. 
I voted for that subpoena on September 18, 1980, and investigators 
flew to New Jersey to take possession of the files that very 
afternoon. For weeks, investigators poured over the files (including 
I now know most if not all of the material which this book contains) , 
interviewed Ottens and Penney for several days, and challenged 
state officials to respond on each point raised. The responses 
on every matter raised by Ottens and Penney were discussed by 
investigators with Ottens and Penney prior to their testimony 
at the December 16 hearing. They were invited to testify on 
any of the matters they had raised and, if they wished, to confront 
New Jersey authorities directly at the hearing; but Ottens and 
Penney said that on the basis of all the evidence available 
they would not confront the state officials on matters contained 
in Ottens' July 8, 1980 memo. At no time was I involved in 
nor did I intervene in these discussions or in this process. 
It was the most thorough imaginable process and was conducted 
by those who could have had no interest whatsoever in concealing 
anything. According to comndttee staff, Ottens and Penney concluded 
that beyond circumstances and associations and theories about 
screw-ups and delays they couldn't prove or even confidently 
allege corrupt acts from the data available to them, nor could 
the subcomniittee. Continued subcommittee and public pressure 
on the state arising out of the December 16 heating, its 
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investigations and data, however, cesulted in successful State 
and federal prosecutions of a number of criminal actions and 
members of organized crime, including illegal disposal of toxics 
in Delaware — the Capital Recovery case, on which the New Jersey 
officials were questioned by the committee (pp. 135-40 of hearing 
record) — and at Lone Pine landfill in New Jersey. This hearing 
was enormously well put together, thoroughly researched, and 
every lead was followed up -- including committee criticism 
of the state when Ottens and Penney were reassigned and successful 
efforts to get the state to place a convicted felon (who had 
turned on the mob) in a federal facility where he could be 
protected. Indeed, what committee staff person or member would 
be stupid enough to try to conceal stuff about organized crime 
and/or corruption of public officials? If that were the objective, 
we certainly would not have pressed for the subpoenas and the 
Investigations and the public hearing on December 16 which was 
covered extensively by the national media and which resulted 
in Icudos and calls from all over the United States aslcing about 
information and assistance in getting information on organized 
crime in toxics in their areas. Could anyone believe for a 
moment that we would have put Ottens and Penney on the stand 
in a situation where they could have said whatever they wanted 
to say — including that the committee had constrained them, 
if through some incredible stupidity or malfeasance it had? 
Otter nonsense on its very face. It is inconceivable that if 
our objective had been "damage control" we would have chosen 
to play it out over 7 and a half hours in this fishbowl on national 
television. To suggest that the committee did something different 
on December 16 than it did before or after is dead wrong and 
wholly contrary to the facts. 

The straw man of "before new leadership could arrive on 
the scene" is introduced. Then we are told the comniittee hadn't 
had much time to gather evidence adequately. False. The committee 
had gathered an enormous amount of evidence and was continuing 
to do so and would continue to do so. There was total continuity 
here through fall 1980, winter, spring, and summer of 1981. 
The December 16 hearing did more than we had predicted that 
it could. It produced much more than would have been produced 
had we not forced Kaufman's appearance, subpoenaed Albert and 
Ottens and Penney, obtained state records, and confronted the 
State with its shortcomings and mishandling of cases. No other 
interpretation of this hearing was possible at the time nor 
by any Icnowledgeable person since. That it was so productive 
of continuing work was an evidence of its success! And that 
had been the objective in all of our minds. AsIc someone who 
was there. 
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Again w« have the utterly false statement on niid-164: 
"The subconmittee was controllable." False and inconceivable; 
a repetition of the misstatements corrected earlier. 

Note omission in text of critically important word "not" 
at the line beginning "to matters not currently under investi- 
gation." 

page 167. The first Duane Marine case had still to be tried following 
that grand jury indictment. Further amended indictments came 
from later grand juries. 

There are lots of other places in the text of chapters 
5 and 6, and elsewhere in the book, where I don't agree; but 
this memorandum covers the false material directly distressing 
to me. 
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(Retyped) 
21 Rutgers Road 
Clark, K.J.  07066 
January 22, 1985 

Mr. Lawrence Hughes 
President 
Willicun Morrow Publishing Co. 
105 Madison Avenue 
New York, N.Y.   10016 

Dear Mr. Hughes: 

Last suiRiner I was requested by your company to review a 
manuscript copy of Poisoning for Profit, for the purpose 
of writing a short jacket endorsement.  Knowing Alan Block 
casually, I scanned the manuscript briefly.  I must tell 
you that I did not read most of the text, due to more press- 
ing matters and time constraints both on your company's end 
and my end.  I then submitted to your company a favorable 
endorsement. 

I have since had the opportunity to read the printed book in 
its entirety, and I am very annoyed with myself for having 
submitted the positive statement.  I must honestly notify 
you that the lack of accuracy and truth in this book has 
left me appalled.  The book has failed to take into account 
a great many material details which certainly would have been 
available to the authors and which would not have created 
the distortions that are characterized on many of its pages. 

The book has numerous factual errors, some of which I view as 
quite serious, especially with respect to passages that relate 
to certain individuals. Some of these persons include former 
Congressman Andrew Maguire, former New Jersey Division of 
Criminal Justice Director Edwin H. Stier, and members and 
staff personnel of the House of Representatives Subcommittee 
on Oversight and Investigations. 

I sun, therefore, writing to you to formally repudiate my 
endorsement of Poisoning for Profit, and I am  demanding that 
my name and endorsement be removed from any further printing 
and distribution of this book. 

Sincerely, 

Herb Jaffe 

cc:  Robert H. Callagy 
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2] But^ar* Bo*a 
Rlnrk, K.J. 07066 
Joausry 22, 1985 

r.r. Lawreaoe Hughes 
'•raelfieBt 
'•'llliiB Sorrow ?ut>llshlTic Co, 
105 Hadittoa Avenue 
New Terk, K.y. 10016 

Dear Hr. Ku^ec: 

lAKt Buaser 1 was requestor by TOur ooBpnay to rev let; a 
mamiBorlpt oopj: of PoleonlBf for Prof it. for the purpose 
of wrltiB£ b ehort jaoket esdereeBest. KnoKlae Alea Block 
oacuollv, 2 seuBoei the aaaauseript briefly. 2 suet tell 
:.ou that 2 Ati  eot read aoiit of the text, :tue to aore prose- 
iBe B£tterc aad tloe ooaetralntr. both OD your oospmy'c voi 
tiTti  ay end. 2 then cubclttoc; to your ooapaoy u  fcrsrable 
csloreeaent. 

2 htsTc BlBoe h£d *.he opportuolty to read the prloted book In 
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Herb Jaffe 

eo: Sobcrt K. Callacr ~ . 
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OfC 

Robert Callagy, Esq. 
Satterlee t  Stephens 
277 Park Avenue 
New York, NY 10172 

Dear Mr. Callagy: 

Reference our telephone conversation of Friday, January 18, 
1985, regarding Poisoning for Profit, a forthcoming book about 
the infiltration of organized crime into the toxic waste 
industry which is to be published by your client, Willian 
Morrow and Company, Inc. 

As I stated to you, chapters 5 and 6 of this book contain 
an unwarranted and malicious attack on former Congreenan Andrew 
Maguire, the professional staff of the Subcommittee on 
Oversight and Investigations, and on the Subcommittee itself, 
which I chaired during the 96th Congress (1979-1980).  Perhaps 
some background on the Subcommittee's pioneering work on the 
problems of hazardous waste will provide you with an 
appreciation of the outrageous charges in the book. 

When I took over the Subcommittee in early 1979, little 
attention had been given to the environmental problems 
associated with abandoned hazardous waste sites.  Congress had 
passed the Resource Conservation and Recovery Act (RCRA) in 
1976, a cradle to grave system for handling toxic wastes, 
however, the Environmental Protection Agency (EPA) had done 
little to implement the statute.- There was an inisediate need 
for oversight of this statute and for development of a 
statutory scheme to address the emerging problem of abandoned 
dump sites.  In late October 1978, the Subconmittee held the 
first such hearing — a hearing focusing in part on an 
environmental problem in Toone, Tennessee.  The Subconmittee 
was chaired at that tine by the very able Congressman from 
California, John E. Moss, who chose not to attend the hearing. 
Mr. Moss was leaving the Congress at the end of that tern and 
he designated Congressman Gore of Tennessee to chair the 
hearing. 
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During the 1979-1980 period, under my chairmanship, the 
Subconunlttee held twenty some hearings examining various 
problems associated with hazardous waste disposal.  In 
connection with this wide-ranging Investigation, testimony was 
received from representatives of the States of New York, New 
Jersey, Pennsylvania, Maryland, Texas, Michigan, Colorado, 
California and Kentucky.  The Subcommittee analyzed the 
hazardous waste problems in those states and, in addition, 
investigated specific waste disposal problems in Tennessee, 
Montana, New Jersey, Idaho, Florida, and Louisiana.  Testimony 
was also received from private citizens, waste generators, the 
General Accounting Office, the Environmental Protection Agency 
and the Department of Justice.  Nearly a hundred witnesses 
appeared before the Subcommittee, contributing to a hearing 
transcript that exceeds 1,800 pages.  Additionally, the staff 
interviewed dozens of persons and reviewed thousands of 
documents. 

A significant portion of the Subcommittee's investigation 
was reflected in two Subcommittee reports: (1) Hazardous Waste 
Disposal (96-IFC-31); and (2) Waste Disposal Site Survey 
(96-IFC-33).  The latter report identified 3,386 disposal sites 
used by domestic chemical companies since 1950.  Approximately 
2,000 of these sites were heretofore unknown to the EPA.  These 
reports, and the recommendations contained therein, formed the 
primary impetus and basis for the passage of the Comprehensive 
Environmental, Response, Compensation, and Liability Act of 
1980 (Superfund) in the fall of 1980.  Thus, the Subcommittee's 
primary investigative effort was successful in prompting a 
legislative solution to this serious problem.  Moreover, we 
were successful in moving the EPA to accelerate implementation 
of RCRA. 

Specific and substantive information about the modus 
operand! of organized crime involving toxic waste first came to 
the Subcommittee's attention In late 1980.  Harold Kaufman, an 
FBI informant under the Federal Witness Protection Program, 
contacted the Subcommittee on December 9th regarding its 
hearing focusing on the Federal-State toxic waste Strike Force 
in New Jersey scheduled for December 16th.  In a series of 
conversations with the Subcommittee staff, Mr. Kauman detailed 
how organized crime, through its control of the garbage 
industry and the haulers, extended its influence into the 
lucrative business of gathering, storing, and dumping toxic 
waste illegally. 

When the staff reported to me on this development, I 
immediately requested the Subcommittee to vote a subpoena 
calling for the testimony of Mr. Kaufman at our December 16 
hearing.  There was little time because in less than a month, I 
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would be leaving Congress,  The Subconunlttee met and voted, 
without dissent, to subpoena Mr. Kaufman. 

Unfortunately, voting the subpoena did not give us access 
to Mr. Kaufman.  He was in Federal custody at an unknown 
location and, even If we had known where, we had no way to 
reach him.  Since Mr. Kaufman was in Federal custody, I 
contacted the U.S. Department of Justice seeking his release 
for testimony.  The Deputy Attorney General and the Assistant 
Attorney for Legislative Affairs thereupon came to the 
Subcommittee office where the Subcommittee's Staff Director and 
I net with them.  They refused to provide Mr. Kaufman for the 
stated reason that he was a key witness for the State of New 
Jersey in its garbage cases. 

At this point, several days of negotiations ensued with 
officials of the State of New Jersey.  We were assisted by 
Congressman Maguire, after I asked him to chair the hearing. 
Ultimately, the New Jersey officials agreed to provide Mr. 
Kaufman on the assurance the we would not go into detail about 
cases pending indictment and trial.  You should know that this 
is not an unusual agreement; generally, it would be 
irresponsible to require public testimony under such 
circumstances.  You should also know that of the witnesses who 
testified at the December 1980 hearing, the agreement related 
only to Mr. Kaufman's testimony. 

Following Mr. Kaufman's testimony at the December hearing, 
he continued to provide the Subcommittee with detailed 
information about organized crime influence in the solid and 
toxic waste industries.  Mr. Kaufman provided additional sworn 
public testimony at a Subcommittee hearing the following May. 

With this background, I call attention to certain highly 
objectionable and absolutely false passages in the book. 

"Efforts at damage control did not end with the 
unsuccessful inquisition of Ottens and Penny.  There 
was one other angle left to play. Among the members 
of the Subcommittee was the lameduck Congressman 
Andrew Maguire, of New Jersey. With Chairman Eckhardt 
not in attendance, Maguire was the ranking Democrat on 
the Subcommittee.  It apparently wasn't very difficult 
to convince Maguire to stick around Washington that 
December and chair the hearing. There wasn't much 
pretense involved in the maneuver. Maguire stated, it 
has been claimed, that he was there to protect the 
reputation of both the state of New Jersey and the 
Attorney General...Maguire certainly prevented the 
hearing from pursuing many of the most important 
issues."  (p. 161) 
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You should know that when I realized I could not attend the 
December 16 hearing, I contacted Mr. Maguire and asked whether 
he would be availale to chair the hearing in my absence.  (Mr. 
Gore, not Mr. Maguire, was the ranking Democrat on the 
Subcommittee, however, Mr. Gore was to lead the questioning.) 
Mr. Maguire agreed to chair.  There was no maneuvering by Mr. 
Maguire.  Indeed, I had no discussions with Mr. Maguire 
concerning this hearing until I requested him to chair.  It was 
no surprise that Mr. Maguire agreed to chair because he, 
together with Mr. Gore, had bee.i the most active Members of the 
Subcommittee throughout the 9eth Congress.  Mr. Maguire chaired 
the December 1980 hearing for me just as Mr. Gore had chaired 
the November 1978 hearing for Chairman Moss.  Mr. Maguire 
conducted the hearing in a fair, proper and competent manner. 

"At this particular point [December 1980], though, 
before new leadership could arrive on the scene, and 
before it had much time to gather evidence adequately, 
the Subcommittee was also controllable.  The clear but 
unspoken function of the December hearing concerning 
New Jersey's offlcal efforts against the toxic waste 
dumpers, therefore, was to deflect criticism and deny 
a proper investigation.  This was damage control at 
work."  (p. 164) 

You should know that under my Chairmanship, the 
Subcommittee was not controlled by any outside forces, 
including the State of New Jersey, and it is a defamation of 
such flagrant and false character to imply that the Committee 
was engaged in "damagili^ control" to cover up organized crime 
as to evidence malice or total and callous indifference to' 
whether or not a malicious misrepresentation was published - so 
long as it would sell more books. 

The Subcommittee aggressively and thoroughly pursued every 
lead in its toxic waste investigation without regard to the 
persons involved, political considerations or the potential for 
criticism.  Much of this work was done through a highly 
professional staff. 

You should know that the three persons on my Subcommittee 
staff who investigated the operation of the Pederal-state task 
force in New Jersey and the involvement of organized crime in 
toxic waste disposal are the same three persons who continued 
this investigation in the suixeeding Congress.  Moreover, these 
same three persons conducted the highly successful Subcommittee 
investigation in 1982 and 1983 which disclosed the EPA 
scandal.  (Two of these persons have been investigating toxic 
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waste problems since 1979 when I took over the Subcoranittee.) 
To state, as the authors did, that these persons were 
controlled by sinister forces is outrageous. 

Conunittee action is that of a whole team of persons, 
including such professionals, and to say that the Subcommittee 
was controllably is to defame that entire team.  Highly 
professional investigators who arrange a hearing may not be 
defamed with impunity, as is sometimes the case with elective 
public figures, like Congressmen. 

In this particular case, the attack is particularly unjust 
and injurious because of the investigators' unusually high 
qualifications.  The three staffers who organized the hearing 
have a combined investigative and prosecutorial experience of 
58 years.  Two of them have combined FBI investigative 
experience of 25 years and have worked under four chairmen of 
the Subcommittee.  The other has worked under three chairmen. 
The authors have implied that these highly professional staff 
members conived in an "unspoken function of the December 
hearing" to prevent "the hearing from pursuing many of the most 
important issues."  It is common knowledge that professional 
staff organized the hearing agenda of a committee or 
subcommittee.  Integrity is the hall-mark of a good staffer. 
When that is attacked, it is a very serious defamation.  I 
believe this book calls into serious question the integrity of 
these staff persons and does so in a particularly vicious 
manner without any justification whatsoever and that this is an 
actionable offense far different from the give-and •take between 
politicians or between public figures and the press. 

To further underscore the negligent disregard of truth in 
the assertions in chapters 5 and 6 of this book, I bring to 
your attention the inexcusable and unfathomable fact that the 
authors did not contact me, Mr. Maguire, Mr. Gore, or any 
member of the Subcommittee, or the Subcommittee staff, before 
launching on the malicious attack in these chapters.  There 
were no attempts to interview any of us and no Interest to 
learn how it came about that Mr. Maguire chaired the hearing or 
why certain subjects were addressed in the manner they were. 
Had that been the investigative standard of staffers of mine, I 
would have fired them forthwith. 

khardt 

RCB/cpn 
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Albert Gore, Jr. 825A Hart Senate Office Bldg, 
Tennessee Phone:  202-224-4944 

BnitEfl ^atES Senate-  ...   .   • 
WASHINGTON. DC 30fi 10      ~ •    *• 

- -     January 28, 1985      • . 

Mr. Lawrence Hughes, President 
William Morrow Publishing Co., Inc. 
105 Madison Ave. 
New York, NY 10016 

Dear Mr. Hughes: 

I have just recently become aware of a forthcomini, book 
entitled. Poisoning for Profit, which is to be published by William 
Morrow and Company, Inc.  Chapters V and VI of this book contain 
statements concerning the events surrounding a December 16, 1980 
hearing of the Subcommittee on Oversight and Investigations into 
the involvement of organized crime in the hazardous waste disposal 
industry.  In particular the book focuses on the questioning by former 
Congressman Andrew Maguire and myself and raises questions about the 
integrity of the Subcommittee staff.  This book contains statements 
that are not only unfair, but grossly inaccurate. Although the book 
does not directly criticize my efforts in the investigation it does 
imply that I was under constraints in the kinds of questions I asked. 
This is simply not true. 

I was never "hampered by the subcommittee's ground rules pro- 
tecting New Jersey."  In fact, the report which followed from the 
hearing severely criticized the New Jersey strike force in pain- 
staking detail; however the authors apparently chose to ignore 
this fact. 

Had the authors taken the time to interview me I would have 
had the opportunity to explain how wrong their impressions were 
of this critical investigation.  Not only did they not talk with 
me, but I am told they never interviewed Mr. Maguire, Mr. Eckhardt, 
Mr. Dingell or the subcommittee staff.  This would seem to represent 
a lack of professionalism. 

Any student of the oversight process knows that this Subcommittee 
is the most highly respected investigative body in Congress and 
has never taken and will never take steps to "deny a proper in- 
vestigation. " The December 16 hearing was a highly successful chapter 
in the Subcommittee's investigation of the involvement of organized 
crime in the toxic waste disposal industry.  I an proud to have 
played aj\  active role in this investigation and regret the inaccura- 
cies in this book. 

Sincerely,    I 

Albert Gore, Jr. 
U.S. Senator /• 
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January 28, 1985 

'Mr. Lawrence Hughes 
President 
Hllliam Morrow Publishing 

Company, Inc. 
105 Kadison Avenue 
New York, New York  10016 

Dear Mi. Hughes: 

On November  30,   1984,   Hi.   Michael  ?.   Barrett,   Jr.,   responded 
on my behalf  to your  company's  request that I  provide  comment to 
be used in promoting the book,   Poisonino for Profit.     Your 
company has not  responded to Mr.  Barrett's letter,   which pointed 
out a number of  seriously  inaccurate statements in the book.     It 
is my  understanding that the book is now scheduled for public 
release in the near future. 

The charge that former Congressman Andrew Haguire and the 
Subcommittee,   under Bob Eckhardt's chairmanship,   engaged in 
damage control  for the benefit of organized crime and of the 
Federal-State task force in New Jersey is preposterous. 
Furthermore,   for this to have happened,   the highly  respected 
professional   staff  of  the Subcommittee would have bad to  knuckle 
under  to these same forces.     This simply did not occur — either 
wittingly or unwittingl-y.       •-...•. 

It is important for you to understand that the three 
professional  staff members who conducted the investigation for 
Chairman Eckhardt in the 96th Congress and staffed the hearing of 
December 16,  1980, were the same staff members who continued the 
investigation under my chairmanship in the 97th Congress.     Hy 
Subcommittee was able to  complete  its very  successful 
investigation in a  timely  fashion,   and with a hard-hitting report 
(something the authors ignored),   because of  the solid foundation 
that had been laid by  the Eckhardt Subcommittee. 
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I am-submitting these conunents in support of  Mr.   Barrett's 
letter  and do  so without waiving any privileges pertaining to the 
Subcommittee. 

John D.   Dingell 
Chairman 

Subcommittee on 
Oversight and Investigations 

Kobert Callagy, E!jquire 
Satterlee & Stephens 
277 Park Avenue 
New York, New York 
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aoQTDM laatltirte, a Waahlnftoo envi- 
rontnoBlal-itady group. He was In 
Earope aad could not be reached 
yeatmlay, but hb office released a 

-piapaiad alatnnrnt In which Ma- 
faire aald tbe pubUthen were in- 
tamed Ibat book't allefaUoai "are. 
ta fact, tbe very oppoiite of the 
Irath." 

"laexpUcably. neither tke authon 
aar pabUiher ercr eoatacted myMlf 
... or an^oe elae hi a poeltlon to 
know the facts," Ua|ulre taid. 
ne aohcocnmlttee auboequeotly 

Imaed a critical report about (he ad- 
mlalttiatlte handling ofNew Jer- 
aey'a oBorti agaiaat damping. Deg- 
•aa reapODdod at that time that tbe 
paad waa "prodiapoaed" to find 
faalt with Ike aUUI caorts.    ' 

Now pracUdag law in Morristown, 
Ike teraer allMutj gemial apoke 
of Magnlre'a image of incorrupUbil- 
1^. "Anyone who knows Andy Ma- 
grire kaowa tkat it's not in his na- 
tare to cover for anyone," Degnao 
aaM, "and If a not tai mine to have 

ad Ikat at Dtpm, «bo waa at Ikat 

ilMl 

TWkeafyaMH^ii 

Inm the alate-i kaadUiv of tia 
^rtiihl litaalHalliiiii af mdc- 

acaiptiti aaM ke and Block were 
•ot tamlllarwltb Magolre's repuU- 
Itai wban they iwaaiched the book. 
Be added that, altboogh Maguire 
waa aat laiarrtewad. "we kwked at a 
paat Ideal of daU and talked to a 
larte oamber of people." 

Tbe aotbor taid he aad hit partner 
"Marpreud" Ike meaning of Ma- 
•Blra't actloat at Ike hearing. 
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DR. ALAN A. BLOCK AND DR. FRANK R. SCARPITTI 

November 20, 1985 

Dear Mr. Haguire: 

We are the authors of "Poisoning for Profit", which 
was published in hardcover by William Morrow t  Company, Inc. 
in January, 1985.  Included within the book are certain 
references to you in your capacity as acting chairman of the 
House of Representatives Subcommittee on Oversight and 
Investigations during hearings into toxic waste disDOsal. 
You have informed us that certain references to you which 
appear in the book are Inaccurate and misleading.  This 
letter is intended to respond to your concerns. 

When we wrote the book we did not intend to imply 
that you were in any way dishonest, and we would be disiiayed 
if any misunderstanding may have occurred in this regard. 

When we wrote the book, we believed we were 
accurate in concluding that the Subcommittee, and you as 
acting chairman of the Subcommittee, conducted a Subcommittee 
hearing in a manner which resulted in the avoidance of areas 
of Inquiry which we felt should have been given priority. 
The conclusions which we reached regarding the Subcommittee 
end your role represented our opinion based on the sources 
which we drew upon in connection with our writing of the 
book.  Now, based on the additional evidence submitted by 
you, we recognize that you did not Intend to particioate in 
any activities which would have limited the ability of the 
Subcommittee to proceed appropriately; that you were not 
engaged in 'damage control' and that you did not 'prevent' 
the hearing 'from pursuing many of the most important 
issues.* 

We are sorry for any inconvenience which our book 
may have caused you.  Changes consistent with this letter 
will be made in any future printing, publication, film or 
media treatment of material from the book pertaining to your 
role.  Should you be questioned regarding the mention of your 
name in our book, you are free to disclose this letter and 
the contents, but otherwise we have an understanding that you 
will maintain the letter in confidence. 

Very truly yours. 

TiCi 

FRANK R. SCARPim 
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DR. ALAN A. BLOCK AUD DR. PRANK R. SCARPITTI 

November 20, 1985 

Dear Mr. Haguire: 

We are the authors of "Poisoning for Profit", which 
was published in hardcover by William Horrow & Company, Inc. 
in January, 1985.  Included within the book are certain 
references to you in your capacity as acting chairman of the 
Bouse of Representatives Subcommittee on Oversight and 
Investigations during hearings into toxin waste disoosal. 
You have informed us that certain references to you which 
appear in the book are inaccurate and misleading.  This 
letter is Intended to respond to your concerns. 

When we wrote the book we did not intend to imply 
that you were in any way dishonest, and we would be dis-naye-J 
if any misunderstanding may have occurred in this regard. 

When we wrote the book, we believed we were 
accurate in concluding that the Subcommittee, and you as 
acting chairman of the Subcommittee, conducted a Subcommittee 
hearing in a manner which resulted in the avoidance of areas 
of inquiry which we felt should have been given priority. 
The conclusions which we reached regarding the Subcommittee 
and your role represented our opinion based on the sources 
which we drew upon in connection with our writing of the 
book.  Now, based on the additional evidence submitted by 
you, we recognize that you did not intend to participate in 
any activities which would have limited the ability of the 
Subcommittee to proceed appropriately; that you were not 
engaged in "damage control" and that you did not "prevent" 
the hearing "from pursuing many of the most important 
issues." 

We are sorry for any inconvenience which our book 
may have caused you.  Changes consistent with this letter 
will be made in any future printing, publication, film or 
media treatment of material from the book pertaining to your 
role.  Should you be questioned regarding the mention of your 
name in our book, you are free to disclose this letter and 
the contents, but otherwise we have an understanding that you 
will maintain the letter In confidence. 

Very truly yours. 

ALAN X. iiL<JCK 

FRANK R. SCARPITTI 
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0 
WILLIAM MORROW S, COMPANY INC. 
105 MADISON AVENUE. NEW YORK. NY 10016 
(SIEIBBS'SOSO 

SHERRY W ARDEN 
Prwidwrt md Publahar 

Januaiy 14, 1986 

Mr. Andrew lUgulre 
c/o Renee Schwartz, Esq. 
Botlen, Hays & SUar 
200 Park Avenue 
New York, NY 10166 

RE:   POISONING FOR PROFIT: The Mafia and Toxic Waste in Aaerlca 
by Alan R. Block and Frank R. Scarpltti 

Dear Mr. Maguire: 

We understand that the authors of the above work. In a letter dated NoveOber 20, 
198S, have agreed to make certain changes In any subsequent printing of the above 
work. 

This letter is nerely to confirm that Morrow will incorporate those changes as 
set fcrth in that letter. 

cc: Robert M. Callagy, Esq. 
Robert J. Bawley, Esq. 
Richard Sugaraan, Eaq. 

CMsWilmonMNY       -Wo. 22-4063 WUmor 
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WORLD   RESOURCES   INSTITUTE 
A CENTER FOR POLICY RESEARCH 

173S New Ybrit Avenue, N.W, Washington, DC. 20006. lelephone: 2O2-638.«aO0 

PERSONAL AND ONOFFICIAL 

February 18, 1966 

Mr. Lawrence Hughes 
President \ 
Hilliain Morrow and Company, -Inc. 
105 Madison Avenue 
New York, New York  10016 

Dear Mr. Hughes: 

I enclose by expresss mail a draft of testimony I have been 
asked to present to the Subcommittee on Civil and Constitutional 
Rights, Committee on the Judiciary, U.S. House of Representatives, 
on February 26, 1986, at a hearing to review proposals for revi- 
sions in libel law as it pertains to public officials and public 
figures. 

If I receive written comments from you by 5:00 P.M., Friday, 
February 21, I may be able to consider them in revising the 
draft over the weekend.  If I receive your written comments 
(not those of Ms. Arden, another subordinate, or your attorney) 
by 5:00 P.M., Tuesday, February 25, I will be pleased to submit 
them along with my own statement to the Subcommittee for inclu- 
sion in the record. 

' Sincerely jjojirs. 

4j^ 
ndrew Naguire 

AM/jmf 

Enclosure 



THE HEARST TRADE BOOK GROUP 
lOS MadUon Avenue. New YOrK N.Y. lOOIS 

LAWRENCe HUOHES 

Til ai2*«BO*3ClSO 
lues a2«iaj wsmor 

February 21, 1986 

Bon. Andrew Maguire 
World Resources Institute 
173S New York Avenue, NW 
Washington, DC 20006 

Dear Mr. Maguire: 

Thank you for your courtesy in allowing ne to review the draft of the 
testimony which you intend to present to the Subconmlttee on Civil and 
Constitutional Rights, Committee on the Judiciary, U.S. House of 
Representatives, on February 26, 1986. 

I disagree with the disregard of First Amendment rights which you advocate, 
but I will not, in this short letter, attempt to dissuade you of your 
opinions concerning hew best to deal with the protections of the First 
Amendment.  However, I must object strongly to the numerous incorrect and 
misleading factual statements contained in your draft testimony, and I do 
hope that you will rectify them before it is delivered. The most egregious 
errors are as follows: 

First, William Morrow ( Company has never repudiated its role in the 
publication of POISONING FOR PROFIT for you or anyone else and is in no way 
ashamed of that book or of the statements it contains.  Contrary to your 
testimony, William Morrow was not a signatory to any letter to you or any 
other party repudiating statements contained in the book or apologizing 
for William Morrow's role in its publication. 

Second, Dr. Alan Block and Dr. Frank Scarpitti, the authors of the book, 
have not repudiated the statements they made in POISONING FOR PROFIT.  As 
you well know, the letters you received from Drs. Block and Scarpitti 
were the result of months of negotiation.  These letters clearly state 
that the authors of POISONING FOR PROFIT believed at the time the book was 
pxiblished that all of the statements made about you were true and accurate; 
they presented their opinion of your role on the Subcommittee on Oversight 
and Investigations based on sources which they reasonably believed to be 
reliable. Based on evidence presented by you, they indicated that they 
would, in the future, characterize your actions on the Ccnimlttee somewhat 
differently.  Drs. Block and Scarpitti clearly did not "coaplately reverse 
their positions," as you suggest in your testimony. 

Ihlrd, you incorrectly state that POISONING FOR PROFIT was "rejected by 
another publisher."  In fact, on the strength of the authors' reputation 
as accomplished researchers and writers, I understand that POISONING FOR 
PROFIT was accepted for publication by the only other publisher to whom 
it was submitted. 

•y.)!-: HOI •<-,!-  e.Wnx i 
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Pa^e 2 
Hon. Andrew Haguire 
7ebriiary 21, 1986 

Fourth, Hllliam Morrow did not "falsely and improperly ham others" when it 
published POISONING FOR PROFIT, nor has it ever "admitted" that it has 
harmed others in publishing the book. 

Finally, the suggestion in your testimony that William Morrow treated the 
publication of POISONING FOR PROFIT in a cavalier fashion and distributed it 
even though it had prior knowledge of alleged inaccuracies could not be 
further from the truth.  POISONING FOR PROFIT was written by two distinguished 
professors whose previous books had received numerous accolades.  The book 
was edited under the guidance of Morrow's experienced staff.  Your suggestion 
that the book was produced without the appropriate degree of care because I 
personally did not edit it is a misrepresentation and misunderstanding of 
the publishing and editing process.  William Morrow believes that POISONING 
FOR PROFIT contain" important information for every American concerned 
about the environment. 

I disagree with many more of the statements contained in your proposed 
testimony, but I hope that you will at least correct the factual errors 
that I have pointed out. 

Since»ly,  ' 

LH/rp 
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WORLD   RESOURCES   INSTITUTE 
A CENTER FOR POLICY RESEARCH 

1735 New York Avenue, N.W., Washnglon. DC. 20006. Telephone: 202-638-6300 

February 24, 1986 

Mr. Lawrence Hughes 
President 
Hllliam Morrow and Coiapany,  Inc. 
105 Madison Avenue 
New York, New York   10016 

Dear Mr. Hughes: 

Enclosed by express mail is a final text of the testimony 
I will present to the House Subcommittee on Civil and Constitu- 
tional Rights on February 26. 

Mr. Robert Callagy, your attorney, phoned my former attorney, 
Renee Schwartz, to express several concerns itbout some of the 
wording of the draft testimony I sent to you (and only you) last 
week.  She passed those concerns on to me. 

First, although I had understood otherwise, Mr. Callagy's 
assurance that no other negotiations pertaining to this book 
have been completed has led me to omit any reference to others. 

Second, since Mr. Callagy continues to argue that the book 
was "published" at some unspecified date prior to Morrow receiving 
notice as to the false and defamatory material it contained (this 
despite Michael Barrett's letter of November 30, 1984; Sherry 
Arden's statement to me on January 14, 1985, that the book had 
not yet been placed in bookstores; and the publication date of 
February 22, 1985, as announced in Publishers Weekly), I have 
reworded sentences to say that Morrow had this information about 
the bock prior to sales of the book.  (While I make these changes 
in this testimony, please understand that I^ do not by this acknow- 
ledge that the book was "published" and/or "distributed" prior 
to Morrow's receipt of notice as to its errors, especially since 
no dates for these occurences have been provided by you or your 
attorney.) 

Third, Mr. Callagy asked that the authors' letter to me 
be quoted in its entirety or not at all.  I have therefore emitted 
direct quotes, but if asked I will provide the full text of the 
letter to the subcommittee which has requested testimony as to 
my experiences with causes of action under existing or proposed 
libel law, and specifically my experiences with Morrow and the 
authors of Poisoning for Profit arising out of statements in 
the book describing my role at a December 16, 1980 hearing of 
a congressional subcommittee on which I served.  The letter 
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Mr. I.awrence Hucthes 
February 24, 19B6 
Page Two 

itself gives me the right to disclose the letter if I am so 
questioned — a right which I believe I may in any case exercise 
in response to the subcommittee's Invitation to testify on these 
matters. 

Fourth, Mr. Callagy requested that reference not be made 
to Morrow paying my legal fees, since you have not offered this 
to others with whom you are negotiating.  It is a fact that you 
paid my legal fees and I feel entirely free to state that fact. 

Finally, you will see that, throughout, I have in the revised 
and final version made a clear distinction between authors and 
publisher. 

You should know that I am interested only in making the 
most factually accurate statement possible on February 26, and 
in placing my suggestions for revisions of the law before the 
subcommittee. 

AM/jmf 

Enclosure 
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WORLD   RESOURCES   INSTITUTE 
A CENTER FOR POLICY RESEARCH 

1735 New York Avenue, N.W, Wishinglon, D.C. 20006, Telephone; M2-638-6J00 

February 24, 1986 

Mr. Lawrence Hughes 
President 
The Hearst Trade Book Group 
105 Madison Avenue 
New York, New York  10016 

Dear Mr. Hughes: ' 

After I completed the accompanying letter to you, yours 
dated February 21 arrived. 

Let me take the points you make in order. 

In your remarks on the First Amendment, you have disregarded 
the final two paragraphs of my statement which clearly indicate 
my regard for the First Amendment to the point of saying that 
the proposed legislation and my proposals should be set aside 
if there is any question as to affecting the protections of the 
First Amendment. 

Now for your factual points, which I appreciate your having 
set down: 

1.   The testimony, as revised, does not state that William Morrow 
signed a letter repudiating statements in the book.  It does, 
however, state clearly what Is fact:  (1) your attorney negotiated 
the authors' letters; (2) William Morrow and Company paid my 
legal fees; and (3) William Morrow and Company signed a letter 
to me saying that changes consistent with the authors' letters 
would be made in any subsequent printing.  This, of course, involves 
the authors' statements in their letters to me that they "recognize 
that you did not intend to participate in any activities which 
would have limited the ability of the Subcommittee to proceed 
appropriately, that you were not engaged in 'damage control' 
and that you did not 'prevent' the hearing 'from pursuing many 
of the most important issues.*" If you will consult the bcok, 
you will see that these are the contrary of the most defamatory 
statements about me in the book.  You are entitled to your inter- 
pretation of your motivations for doing (1), (2), and (3) above; 
I am entitled to my own interpretation, which is what I think 
most people without your direct legal interest would conclude: 
that you wouldn't have done (1), (2), and (3), if the book con- 
tained the truth.  In any case, having done (1), (2), emd (3), 
it is perhaps as unseemly as it is disappointing that you say 
that Morrow "is in no way ashamed" of the statements the book 
contains. 
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Mr. Lawrence Hughes 
February 24, 1986 
Page Two 

2. With all due respect, you are wrong here In your reading 
of what the authors say in the book emd in the letters to me. 
If you will look at the wording you will see that on the most 
defamatory statements (my attorney and I chose not to focus 
on every one of the false, misleading statements and innuendos 
the book contains as to myself and my role and that of the 
subcommittee — only on the most egregious and essential ones), 
the authors do in fact "completely reverse their positions": 
What they said I did they now say I didn't do.  If that isn't 
a reversal I don't know what is.  It doesn't matter how long 
the negotiations took ox what the authors' opinion was when they 
wrote the book:  they have reversed it on the key points. Nothing 
you might now choose to say changes that at all. 

3. I was advised by a reliable source that another publisher 
looked at part or all of the book in draft and rejected it because 
it contained statements and charges which were not documented 
or otherwise supported by the authors.  You may be right.  I 
may be right.  It's silly to dispute this; I have taken it out 
of the statement. 

4. The reference to others has been omitted as per Mr. Callagy's 
representation.  (See earlier letter to you, same date.) 

5. You have this jumbled.  I pointed out that you personally 
did not become involved with Poisoning for Profit, a book in 
which the reputations of real people were on the line, whereas 
you apparently did interest yourself more than casually, as reported 
by the Washington Post, in The Double Man, a work of fiction. 
Obviously, how you allocate your time is a judgment you must 
make and just as obviously many others are involved in the publishing 
and editing process, a fact which I fully understand.  But would 
you not agree there is an irony in this juxtaposition, if not 
a lesson, for the president of a publishing house? If not, fine, 
my substantive points remain proven by the record:  Morrow was 
informed of Poisoning for Profit's falsehoods as early as Morrow's 
receipt of a letter dated November 30, 1984, and again on January 
14, weeks before the book was actually received in bookstores 
and put on sale.  The 'alleged inaccuracies" were laid before 
you on both of those occasions and on a continuing basis after 
January 14; and Morrow entered into negotiations with me as of 
that date.  The facts cannot be revised by your letter:  you 
proceeded to sell the book in uncorrected form after you had 
been alerted to the very serious falsehoods it contained.  (You 
continue to do so despite the substance of what the authors' 
letters to me state and the commitment from you not to reprint 
what the authors have now corrected.)  It Is also my judgment 
and that of others knowledgeable about publishing whom I have 
consulted, that a sound publishing euid editing process, whether 
you were involved in it or not, would have examined and caught 
these falsehoods before the book was ever printed.  Certainly, 
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Hr. Lawrence Hughes 
February 24, 1986 
Page Three      *'• • 

this could and should have been so after the falsehoods were 
first brought to Morrow's attention in writing at the end of 
November, 1984.  You may be proud of this record; I would not 
be.  Painful as it was, I would hope that in your position I 
would recognize it for the misfeasance any clear eyed observer 
would see that it is. 

Andrew Maguire 

AM/jmf 

Enclosure 
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Mr. EDWARDS. Our next witnesses form a panel—Mr. Homer 
Marcum, editor and publisher of the weekly newspaper "Martin 
Countian," from Inez, KY. Also I believe we have from the Nation- 
fd Institutes of Health here in Washington, Dr. Ned Feder and 
Walter Stewart. Is that correct? Welcome to all of you. 

[Witnesses sworn.] 
Mr. EDWARDS. Thank you. Welcome to all of you. Mr. Marcum, 

you may proceed. Without objection, all testimony and addenda 
will be a part of the record. 

STATEMENTS OF HOMER MARCUM, EDITOR AND PUBLISHER, 
MARTIN COUNTIAN, INEZ, KY; AND DR. NED FEDER AND 
WALTER STEWART, NATIONAL INSTITUTES OF HEALTH, WASH- 
INGTON, DC 
Mr. MARCUM. Thank you. I am pleased to be here today. As I 

have sfud in my written testimony, which I will read from, if that 
is all right, that I am editor and publisher of Martin Countian, the 
weekly newspaper in Inez, KY. It is not a big paper. We sell 4,000 a 
week, once a week, but that's all the people in my town need. It 
seems to cover the news. If they want news from out in the world, 
they can buy daily newspapers. My bailiwick is my hometown. 

I want to tell you about my problems with the courts and libel 
litigation that has occurred over the last 11 years since I estab- 
lished my newspaper. 

During the past 11 years, I have spent over 200 days in court, 
answering charges that I have been guilty of maliciously writing 
untruths about public officials in Martin County, KY. That number 
isn't exact because I haven't been keeping close count of the times 
that I have had to appear somewhere for a deposition or a hearing 
before a judge or a trial. 

My newspaper and I have been sued for libel seven times. Six of 
those suits have been filed by the same lawyer who just happened 
to have owned, edited and operated the then dominant and only 
weekly newspaper in town. He is also the county attorney. Within 
a month after the first issue of the Martian Countian was printed, 
I had been sued for libel. 

Now, 10 years and 6 months later, I am still involved in court 
cases that will teike years to clear from court dockets. In the mean- 
time, I have come to love my profession of journalism more, while 
hating it at the same time because I have come to dread the effect 
that my words can have. 

In the early days, I believed that the first amendment truly did 
apply to me and what I wrote. Remembering what the House Judi- 
ciary Committee had heard during the Watergate hearings, I was 
full of the belief that the freedom of speech had extended to every- 
one. I since have learned that it is not true. 

Anyone wanting to sue any weekly newspaper editor for libel can 
do it. All he needs is a complaint and a willing lawyer. Fees don't 
matter. Some cases are taken on contingency fees. »3me are taken 
for free. To date my newspaper has spent over $30,000 for legal de- 
fense of those seven libel actions. All of those seven cases have 
ended in the newspaper's favor, but legal defense is not cheap. It 
takes its toll on the person who has been sued. I know. 
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Now, I dread going near a courthouse—any courthouse. Each 
time I paste up a story on my front page or an editorial that is 
somewhat controversial, I stop to think is it worth it. My financial 
resources are getting such that I cannot afford to say yes too many 
times when some burning issue in my community needs the benefit 
of a strong editorial voice. I have been sued for news accounts. I 
have been sued for editorials. I have been sued for stating my opin- 
ion. I have been sued for quoting others, though they were telling 
the truth. 

Let me explain to you how easy it is to get yourself in court in 
Martin Ck)unty, KY for libel. Let me show you in doing so how very 
important it is that newspapers continue to have the freedom to 
print the truth without legal harassment. 

One June 13, 1979, the Martin Ck)untian quoted Helen Horn, the 
jailer's wife, as saying that she had been involved in a fist fight 
with the county judge-executive and the county clerk. The fight has 
taken place in the courthouse after a meeting at the courthouse. 
Mrs. Horn told the newspaper that Willie Kirk had hit her and 
run, and that she in turn "whipped up on" Sam Moore, the county 
clerk. 

She had provoked and had only been defending herself, she told 
the newspaper. The next week, Mr. Kirk's wife sent word to the 
newspaper that she took offense to the story. None of it was true, 
she said, and she threatened to sue. And I might add, here, they 
sent me a letter of retraction saying, "Take it all back." I have yet 
to learn how you take anything like that back. 

None of it was true, she said, and she threatened to sue. I went 
to see Mrs. Kirk and the next week printed an equally large front 
page story explaining how Mrs. Kirk and Sam Moore's son, Roger, 
had said that there had been no fight, and that whatever trouble 
there had been, it was all Helen Horn's fault. I attempted to inter- 
view both men, but they had not been seen around the courthouse 
for at least two weeks after the free-for-all. 

Almost a year just before the statute of limitations had expired, 
judge and Mrs. Kirk sued, claiming libel. They asked for $407,500 
in damages. Three years, seven trail dates—six postponed at the re- 
quest of the plaintiff—and almost $15,000 later, I got my chance to 
call Mrs. Horn to the stand before a judge and jury. She told her 
story, which the jury believed. She has quit hitting the county 
clerk because she got tired, she told the jury. 

It took 10 minutes for the jury to decide that it has believed the 
story, and therefore no libel had occurred. Despite the fact that 
these were all public officials and the fight had occurred in the 
courthouse after a public meeting, Mr. Kirk argued that the news- 
paper had no right to report his actions. The jury wasn't 
impressed. 

Mr. Kirk's lawyer vfas his first cousin once removed, the s£ime 
lawyer who had owned the other newspaper in town, and since it 
had gone out of business. That was the sixth libel action, and the 
first that had gone to a jury. The first five were dropped by the 
lawyer, county attorney, after his client, himself, decided not to 
pursue the cases any further. 

Being naive about all this, I thought that the judge would order 
the plaintiff to refund my legal expenses and court costs. To re- 
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ceive those expenses, I would have to sue the plaintiffs and con- 
vince the jury the suit had been filed with malicious intent, so I 
sued. Two years and about $10,000 later, a second jury heard the 
same evidence, and believing Mrs. Horn's version of the courthouse 
altercation, agreed to grant legal expenses associated with the 
trial. 

The jury tacked on $5,000 for punitive damages, making the total 
award just over $21,000. The trial for my legal expenses occurred 
in January 1985. Just last week, I paid my lawyers the last install- 
ment on legal fees incurred for that second trial. The check was for 
$1,100. I have yet to collect any of the jury's award because the de- 
fendant appealed. That case is still awaiting a hearing before an 
appropriate Kentucky appeals board. 

At the rate I am going, I will not be able to successfully defend 
the frivolous libel action because my financial resources will have 
been exhausted. My newspaper has been considered a bad risk by 
libel insurance companies since the filing of the first suit over 10 
years ago. Since then I had paid legal expenses either out of the 
newspaper's proceeds or either out of my pocket, which are the 
same, by the way. 

Many months I have had to go without a salary to make sure the 
legal bills have been paid. To do that, I have to draw upon personal 
property to make up the cash shortage at the newspaper. What is 
the chilling effect of all this? I have had one newspaper press 
owner who, at the time, was printing my newspaper, tell me that 
he had the keys to the press and would not unlock it until I could 
proved to him that I was not guilty of libel. 

Well, his father decided that that wouldn't be so, smd he told him 
that he would leave that decision up to the courts. The son was a 
NASA-trained engineer, by the way. Every time I have been sued, 
too, so has my printer. My most recent printer now requires each 
of his print customers to pay all legal expenses coming out of the 
print job thanks to the high number of suits filed against his com- 
pany because he had been printing mine. 

The chilling effect of all these suits is that it has altered the 
thinking and way of conducting business for printing companies as 
well, so they exercise absolutely no control over the content of my 
publication. If I had not signed a contract agreeing to pay his leg^ 
expenses, I would not have continued to print there. That is the 
chilling effect of libel abuse in simplest form. 

Now, I am more cautions with the printed word, I do not believe 
that courts have anything good to offer newspapers publishers 
either on offense or defense. Now I let stories pass that I otherwise 
would have investigated, not for the fear that what I write will be 
wrong and worthy of a libel action, but out of the fear that what I 
say might get me sued anyway. 

This time in the newspaper's history, one more libel expense just 
might be the one that it takes to put the newspaper under. Certain- 
ly, the mental anguish and sleepless nights that go with being a 
full-time defendamt are more than enough to make one wonder if 
the first amendment does in fact offer protections to those who live 
by the word. 

I should have added that I have felt like a criminal so long that I 
forgot to tell you that I fell like one. 
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Now, how would I go about curing this problem. First, I would 
expect the Kentucky Bar and the American Bar Associations to 
better police its lawyers and fine them for filing unwarranted suits. 
For repeated offenses I would have then disbarred. In some cases, 
some lawyers having a law degree is a license to get around the 
law by looking for loopholes in it. 

The second cure would be more sure. I would past legislation 
that protects innocent respondents and libel actions by making the 
losing party pay the legal fees and court costs of both parties. By 
taking away the incentive to sue poor newspaper publishers on the 
hope that the suit itself will have a chilling effect, you take away 
the biggest obstacle standing in the way of freedom of the press— 
the inability of its practitioners to pay the legal fee. 

If I were writing that legislation, I would ask a 25 percent penal- 
ty to any case where it was held that the lawyer had a personal 
reason for having legally harassed the writer. With this kind of leg- 
islation there would be no need to have to sue to recover your legal 
expenses smd court costs incurred in defending a baseline claim. It 
would be automatic. 

Helen and Arvil Horn deserve to have their story told. Judge 
Willie Kirk testified that he could have put up with about any of 
the newspaper stories about him. When it printed that he had run 
from a woman, it was time to sue before it was too late to save his 
reputation. The fact that Willie Kirk had been sentenced to the 
penitentiary for four 5-year terms for having stollen money from 
when he was judge the first time, had nothing to do with his pres- 
cious loss of reputation in Martin County, he reasoned. 

Readers in my county need to know what goes on with their 
elected officials. The other six claims were for more frivolously 
filed suits, if you can believe that. Freedom of the press is not free 
as long as lawyers can sue newspapers without having to give an 
accounting of their actions. Freedom of the press is not free so long 
as newspapers have to sue to recover their legal expenses involved 
in defending against frivolous actions. 

I'm told that because of Gramm-Rudman, I would probably have 
to pay my own way up here, but that's all right. I would have paid 
you folks to get to say what I had to say today, because it has 
become quite an obsession with me. 

If first amendment freedoms are to be extended to newspaper 
publishers in towns like Inez, KY, we need laws that protect those 
freedoms. While the first amendment guarantees that no law shfdl 
abridge the right of freedom of the press suid of speech, does not 
guarantee that no lawyer shall not do what the Constitution de- 
clares cannot be done. 

If you have any questions, I will be glad to answer them. 
[The statement of Mr. Marcum follows:] 
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I was born at Hatfield. Kentucky, in Pike County, on December 5.1W7 I am the fourth of five children. My 
parents are Opal Farley Marcum, a retired first grade teacher, now deceased; and Walter Marcum, a 
retired coal miner. 

In 1957, my family moved to Lovely, Kentucky, in Martin County. I graduated from Warfield High School, 
two miles away, in 1965. 

In 1969,1 received a degree in English from Pikeville College, in Pike County, about 60 miles to the north. 
In 1969,1 began teaching high school at Crum High, in West Virginia. The next year, I was drafted into the 

Army and served two years at Fort Hood, Texas with the rank of Specialist 5th class. 
The following Monday after being discharged, I began teaching in Martin County and finished out the 1972 

year teaching physical education at Pigeon Roost Elementary, on land my grandfather donated for the 
school years before. 

The next year. I moved to the county's newly-consolidated high school. When Warfield and Inez High 
Schools were combined into one county school, in the fall of 1972, the school superintendent so liked his work 
that he named the school for himself. It is called Sheldon Clark High School. j 

There, I taught high school English and Journalism, and was the school newspaper and yearbook sponsor. 
By 1975, the urge to follow my instincts and start a local weekly newspaper had consumed me, and the first 

issue of The Martin Countian hit the streets on August 6,1975. : 
I quit teaching and became a full-lime newspaper owner and publisher. • ' 
My then-quiet life hasn't been the same since. , 

I am married to Terry Marcum and we have two children, Abby, 4. and Brian, 7. 
The Martin Countian and I have won several state and national awards for reporting and community ser- 

vice. 
Today, I continue as the newspaper's only reporter, photographer, editor and publisher. 
In my community, I continue to promote local civic organizations. I am a co-founder and president of the 

local Community Education Council, a citizens' group formed to meet regularly to promote local education 
improvements; a co-founder of the Kiwanis Club; a co-founder of the Martin County Fair, and am a member 
of the board of directors of the Kentucky Press Association. 

Each year, the newspaper sponsors a Bullfrog Race at the county fair, to honor the endai^ered species in 
Martin County and to educate youngsters about the benefits of protecting our streams and wildlife. 

The Martin Countian is an issues-oriented weekly and was the only weekly newspaper named recently by 
TIME magazine as one of the country's best newspapers. 

Our weekly circulation is just over 4000 newspapers sold. The count; population is approximately 15,000. 

What follows is my recollection ofthe past ten and a half years in the weekly newspaper business in Martin, 
County, Kentucky. 
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TESTIMONY OF HOMER F. MARCUM BEFORE THE VS. HOUSE OF REPRESENTATIVES, COMMIT- 
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During the past 11 years, I have spent over 200 days in court, answering charges that I have been guilty oC 
maliciously writing untruths about public officials in Martin Countj*, Kentucky. 

That number isn't exact, because I haven't been keeping close count of the times that I have had to appear 
somewhere for a deposition, or a hearing before a judge, or a trial. 

My newspaper, and I, have been sued for libel seven times. Six of those suits have been Filed by the same 
lawyer, who just happened to have owned, operated and edited the-then dominant and only weekly 
newspaper in our town. He also happened to be l^e County Attorney. 

Within a month after the first issue of The Martin Countian was printed, I had been sued for libel. 
Now, 10 yeaTS and six months later, I am still involved in court cases that will take years to clear frwn 

court dockets. 
In the meantime, I have come to love my profession of journalism more, while hating it at the same time. I 

have come to dread the effect that my words can have. i 
In the early days, I believed that the First Amendment truly did apply to me and what I wrote. Remember* I 

ing what was said before the House Judiciary Committee during the Watergate Hearings, I was full of the 
belief then that freedom of speech extended to everyone. 

I have since learned that that is not true. 
Anyone wanting to sue any weekly newspaper editor for libel can do it. All he needs is a complaint and a ' 

willing lawyer. Fees don't matter. Some cases are taken on contingency fees. Some are taken for free.       i 
To date, my newspaper has spent over $30,000 for legal defense of those seven libel actions. All of those 

seven cases have ended in the newspaper's favor. But legal defense is not cheap. | 
It takes it's toll on the person who has been sued. I know. I 
Now, I dread going near a courthouse. Any courthouse. Each time I paste up a story on my front page, or an 

editorial that is somewhat controversial, I stop to think, "Is it worth it?" | 
My financial resources aregetting such that I cannot afford to say yes too many more times when some' 

burning issue in my community needs the benefit of a strong editorial voice. 
I have been sued for news accounts. I have been sued for editorials. I have been sued for stating my opinion 

I have been sued for quoting others, though they be telling the truth. 
Let me explain to you how easy it is to get yourself sued for libel these days in Martin County, Kentucky. 

And let me show you, in doing so, how very important it is that newspapers continue to have the freedom to 
print the truth, without legal harassment 

On June 13,1979, The Martin Countian quoted Helen Horn, the jailer's wife, as saying that she had been in- 
volved in a fist fight with the County Judge-Executive and the County Clerk. The fight had taken place in the 
courthouse, after a meeting of the county court. 

Mrs. Horn told the newspaper that Willie Kirk had hit her and run, and that she, in turn, "whipped up on" 
Sam Moore, the County Qerk. 

She had been provoked and had only been defending herself, she told the newspaper. 
The next week, Mr. Kirk's wife sent word to the newspaper that she took offense to the story. None of it was 

true, she said, and she threatened to sue. 
I went to see Mrs. Kirk and the next week printed an equally large front page story explaining how Mrs. 

Kirk and Sam Moore's son, Roger, had said that there had been no fight, and that whatever trouble there had 
been, it was all Helen Horn's fault. I attempted to interview both men, but they had not been seen around the 
courthouse for at least two weeks after the free-for-all. 

Almost a year, just before the statute of limitations had expired. Judge and Mrs. Kirk sued, claiming libel. 
They asked for $407,500 in damages. 
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Three years, seven trial dates (six postponed, all at the request of the plaintiff) and almost $15,000 later. I 
got my chance to call Mrs. Horn to the stand before a judge and jury. She told her story, which the jury Iwliev- 
ed. She had quit hitting the County Clerk because she "got tired." she told the jury. 

It took 10 minutes for the jury to decide that it had believed the story, and therefore no libel had occurred. 
Despite the fact that these were all public officials and the fight had occurred in the courthouse after a public 
meeting. Mr. Kirk argued that the newspaper had no right to report his actions. The jury was not impressed, 
however. 

Mr. Kirk's lawyer was his first-cousin-once-removed, the same Iaw>-er who had owned the other newspaper 
in town. It had since been sold and had gone out of business. 

That was the sixth libel action and the first that had gone so far as a jur>'. The first five were dropped by the 
lawyer-County Attorney, after his client, himself, decided to not pursue the cases any further. 

Being naive. I thought the judge would order the plaintiff to refund my legal fees and court costs. I was 
wrong. To recover those expenses. I would have to sue the plaintiffs and convince a jury that the suit had been 
filed with malicious intenL ' 

And so I sued. Two years and about $10,000 later, a second jur>- heard the same evidence and, believing 
Mrs. Horn's version of the courthouse altercation, agreed to grant legal expenses associated with the first 
trial. 

The jury tacked on $5,000 for punitive damages, making the total award just over $21,000. 
The trial for my legal expenses occurred in January 1985. Just last week, I paid my lawyers the last install- 

ment on legal fees incurred in the second trial. The check was for $1100, 
I have yet to collect a penny of the jury's award because the defendant appealed. That case is still awaiting 

a hearing date before the appropriate Kentucky appeals court. 
At the rate I am going, 1 will not be able to successfully defend the next frivolous libel action because my 

financial resources will have been exhausted. 
My newspaper has been considered a bad risk by libel insurance companies since the filing of the first suit 

over 10 years ago. Since then, 1 have paid legal expenses either out of the newspaper's proceeds or out of my 
pocket. 

Many months, I have had to go without a salary to make sure the legal bills have been paid. To do that, I 
have drawn upon personal property to make up the cash shortage at the newspaper. 

What is the chilling effect of all this? I have had one newspaper press owner, who at the time was printing 
my newspaper, tell me that he had the keys to the press and would not unlock it until I could prove to him that 
I was not guilty of libel. His newspaper had been sued because I hired him to print mine. Lucky that the 
newspaper owner told his NASA-engineer-trained son that he should leave the decision of libel to the courts or 
I would have been out of business before the first year was out 

Each time I have been sued, so, too, has my printer. My most recent printer now requires each of his print 
customers to promise to pay any legal expenses coming out of the print job. thanks to the high number of suits 
filed against his newspaper because he has been printing mine. The dulling effect of all these law suits has 
altered the thinking and way of conducting business for printing companies, as well, though they exercise ab- 
solutely no control over the content of the publication. 
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If I had not signed a contract agreeing to pay his legal expenses, I couM not have continued to print there. 
That is the chilling effect of libel abuse in its simplest form. 

Now. I am more cautious with the printed word. I do not believe th;il court has anything good to offer 
newspaper publishers, either on offense or defense. 

Now. I let stories pass that I otherwise would have investigated, not for the fear that what I write will be ' 
wrong and worthy oif a libel action, but out of the fear that what I say might get me sued, anyway. j 

At this time in the newspaper's history, one more libel expense just might be the trick that it takes to put 
the newspaper under. Certainly, the mental anguish and sleepless nights that go with being a Full-time defen- 
dant are more than enough to make one wonder if the First Amendment does, in fact, offer protections to 
those who live by the word. i 

How would I go about curing my problem? The answer has two parts. First, I would expect the Kentucky j 
Bar and the American Bar Associations to better-police its lawyers and fine them For filing unwarranted 
suits. For repeated offenses, I would have them disbarred. In the case of some lawyers, having a law degree 
is a license to get around the law by looking For loopholes in it. i 

The second cure would be more sure. I would pass legislation that protects innocent respondants in libel ac- 
tiona by making the losing party pay the legal fees and court costs of both parties. 

By taking away the incentive to sue poor newspaper publishers on the hope that the suit, itself, will have a 
chilling effect, you take away the biggest obstacle standing in the way of freedom of the press: the inability of 
its practitioners to pay the legal fees. 

If I were writing that legislation, I would add a 2S% penalty to any ca.se where it was held that the lawyer 
had a personal reason For havmg legally harassed the writer. 

With this kind of legislation, there would be no need to have to sue to recover your legal fees and court cost'^ 
incurred in defending a baseless claim. It would be automatic. 

Helen and ArvU Horn deserved to have their story told. Judge Willie Kirk testified that he could have put up 
with about any of the newspaper's stories about him, but when it printed that he had run from a woman, it 
was time to sue before it was too late to save his reputation. The fact that Willie Kirk had been sentenced t( 
four 5-year terms in the p«iitentiary for having stolen money from when he was judge the first time, had 
nothing to do with his previous loss of reputation in Martin County, Judge Kirk reasoned. 

Readers in my county need to know what goes on with their elected officials. 
The other six claims were for more frivolously-filed civil suits, if that can be beUeved. 
Freedom of the press is not free so long as lawyers can sue newspapers without having to give an accoun- 

ting of their actions. Freedom of the press is not free so long as newspapers have to sue to recover their legal 
expenses involved iji defending against frivolous actions. 

I am told that because of GrahanvRudman I may not be able to charge my expenses of getting here to the 
govemnient. This is one time that I do not mind having to pay my share oF helping reduce the nation's debt. 
The truth of the matter is that I would have paid you for the privilege of getting to say wtiat has t)ecflme aii 
obcessLon with me. If First Amendment freedoms are to be extended to newspaper publishers in towns like 
Inez, Kentucky, we need new laws that truly protect those freedoms. i 

While the First Amendment guarantees that NO LAW shall abridge the right of freedom of the press, and of i 
speech, it does not guarantee that NO LAWYER shall not do what the constitution declares cannot bi» done. 

If you have any questions about any of my legal problems. I will be i!)nd to try to answer them. 
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Mr. EDWARDS. Well, I believe, if it is all right with you, Mr. 
Marcum, that we will resist questions until the other two witnesses 
have testified. But I can't help but comment that I found your tes- 
timony very valuable and very interesting and very important. 
That is very important testimony, what is happening in Inez, KY. 
It goes right to the heart of our country. 

I was married the first time, I might add, in Lexington, KY, many 
years ago and 1 have a real affection for that part of the country. 

With regard to the members of the Bar disciplining other mem- 
bers, it is a little bit like asking doctors to discipline other doctors. 
It doesn't get done, and that is one of the-reasons why we have so 
many lawsuits. That is a valuable part of your testimony, too. 

Now, who do we want next. Dr. Feder or Mr. Stewart. 
Mr. FEDER. I'll be first. 
Mr. EDWARDS. You are Mr. Stewart. 
Mr. FEDER. I'm Dr. Feder. 
Mr. EDWARDS. You are Dr. Feder, yes. 

STATEMENT OF NED FEDER, M.D. 
Mr. FEDER. Mr. Chairman, my colleague, Walter Stewart, and I 

welcome the opportunity to appear before the Subcommittee on 
Civil and Constitutional Rights. We shall describe here our unsuc- 
cessful attempts over a period of more than 2 years to publish a 
report on the frequency of misconduct among biomedical scientists. 

With your permission, I will summarize the subject of the re- 
search, and he will describe what happened when we tried to pub- 
lish a report about it. 

The two of us are scientists who work as full-time Federal em- 
ployees in a laboratory at the National Institutes of Health. We 
synthesize chemical compounds that £u-e used to study the shape of 
nerve cells, and we carry out basic research on the genetic control 
of nerve cell shape. 

We have long been interested in the professional practices of sci- 
entists, a subject that we regarded as important, but rarely studied 
and poorly understood. There are £mecdotes and speculation about 
the frequency of professional misconduct among scientists, but no 
solid evidence. In the spring of 1983 we thought of a way to meas- 
ure how commonly professioneil misconduct had occurred in a large 
sample of scientists. The idea was to study a particular group of 47 
biomedical scientists about whose professional practices an unusual 
amount of published information happened to be available. 

The members of the group had been coauthors of one particular 
scientist who, unknown to his coauthors, had forged much of the 
data on which their publications were based. The forgery was in- 
vestigated by three committees: in the medical schools where the 
research had been done, one committee at Emory and one at Har- 
vard; and one appointed by NIH, which had paid for most of the 
research at Harvard. The public reports of these committees that 
investigated the forgery contained much information about the 
coauthors whom we studied. Their private research practices, as 
well, obviously, as the practices of the person who committed the 
forgery, were described in the reports, often in detail. It was for 
this reason that we chose to study this particular sample. We de- 
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scribed our idea to the editor of "Nature," a leading scientific jour- 
nal, and he expressed interest in publishing such a study. In the 
next five months, we obtained the documents we wanted to study, 
analyzed them, wrote a report on our research, and then submitted 
it to Nature. 

The coauthors in the sample that we studied ranged in experi- 
ence from novices to department chairmen who had been involved 
in research for many years. None were known to us, either person- 
ally or professionally. Their field of research was completely differ- 
ent from our own. Working with the scientist who had forged data, 
they had coauthored 109 scientific publications in the fields of clini- 
cal and experimental cardiology. We did not name any of the 
coauthors in our report, but a reader could deduce their identities 
by studying the published documents on which our report was 
based. 

We approached the subject of our research in the following way: 
we looked for evidence of misconduct by the 47 coauthors in the re- 
ports of the investigating committees and in the coauthors' publica- 
tions in scientific journals. We were careful to distinguish between 
the original episode of forgery, which was not the subject of our 
report, and the practices directly attributable to the scientists 
themselves. 

In the report we wrote on our research, we listed in tabular form 
all the examples of misconduct we could find in our sample. We 
also gave detailed descriptions of many specific examples of miscon- 
duct. A reader could go to the nearest science library and check 
the accuracy of most of these descriptions. The rest could be 
checked by examination of the committee reports. 

We found that more than half the scientists in our sample, 35 
out of 47, had engaged in questionable practices. Some practices 
were minor, due to haste or carelessness—for example, failure to 
exercise sufficient care in eliminating errors from research results 
about to be published. There was also some fairly serious miscon- 
duct, including the publication by severed scientists of statements 
for which the evidence indicates that they knew or should have 
known of their falsity. About one-fourth of our sample had, accord- 
ing to our analysis, engaged at least once in the more serious type 
of misconduct. The reported results of the scientists' published re- 
search (that is to say the information that they published) were in 
some instances weakened or invalidated by the effects of their 
misconduct. 

The sample was, of course, not chosen in random fashion. All of 
them were coauthors of this one particular scientist, and thus our 
findings may not be representative of those that would be obtained 
in other groups of scientists. Another study will be needed to 
answer this question. 

In order to help ensure the accuracy of our report, we obtained 
criticisms and suggestions from more than 100 scientists. The ma- 
jority praised the report. A minority made unfavorable comments. 
But aside from three scientists in the sample itself, almost no read- 
ers said our descriptions of specific examples of misconduct were 
inaccurate. In appendix A, I have included a sampling of comments 
from letters by five journal editors and by 25 other readers, some 
of them chosen by the editors and not known to us, and others 
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whom we approached either because we knew them personally or 
by reputation. All of these are senior scientists. 

Mr. Chairman, my colleague, Walter Stewart will continue our 
testimony and describe what happened when we tried to publish 
the results of our research. 

Mr. EDWARDS. Mr. Stewart. 

STATEMENT OF WALTER STEWART 
Mr. STEWART. Mr. Chairman, it is a real privilege to be here. 
We chose two journals for a formal submission of our report. I 

might mention everything goes down hill from here. We tried hard, 
but we havent't been able to publish it. 

The two we submitted our report to are two of the world's lead- 
ing journals of science, and their editors are very well known for 
being good, and being pretty tenacious. Nature was the one we sub- 
mitted to first. This journal is published in London and is read by 
scientists all over the world. On September 26, 1983, we gave a 
draft of our report to the editor. His reaction was favorable. He 
said in a letter to us, "This, first of all, is to reaffirm that we shall 
publish it in some mutually acceptable form in the light of opinions 
from referees and lawyers. I think that what you have done is an 
important public service." 

On March 20, 1984, the editor, acting with our approval, mailed 
a draft copy of our report to some of the scientists whose work was 
discussed in our report and to other persons who were involved. We 
did this in order to help ensure the accuracy of our report. He re- 
ceived replies from 12 of the 18 to whom he sent copies. Only three 
scientists alleged specific factual inaccuracies in our description of 
misconduct. We corrected the few statements that we considered 
inaccurate in our report. 

Two of the scientists hired lawyers, who over the next 18 months 
threatened Nature and ourselves with libel suits if our report were 
published. Up to now, the lawyers have produced more than 20 let- 
ters and memoranda containing a total of about 150 typed pages. 
Excerpts from letters written by the scientists' lawyers are given at 
appendix B. In addition to writing letters, the lawyers made phone 
calls to the editor of the Nature and to officials at NIH. One of the 
lawyers had a personal conference with the editor, and another 
lawyer—from a large Washington law firm—conferred at with the 
Director of NIH. 

In August 1984, 11 months after we had given him our first 
draft, the editor set a specific timetable for publication. However, 
he repeatedly postponed deadlines and requested changes in our 
manuscript, changes that in many cases were similar to those being 
requested by one of the lawyers. The editor pointed out to us on 
several occasions that English lible law is stricter than U.S. law. It 
began to appear to us that the requests for changes might continue 
indefinitely. 

At the time, the changes seemed to us drastic and unnecessary. 
We were not as familiar then as we are now with the power of the 
threat to sue. On February 1, 1985, about 16 months and many re- 
visions after the submission of our first draft, we regretfully with- 
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drew our manuscript from further consideration by Nature in 
order to seek publication in some other journal. 

We next submitted our report to Cell, which is a leading U.S. 
journal of biology and molecular genetics. On February 6, 1985, we 
sent a draft copy of our report to the editor. Soon afterwards we 
sent him a detailed eiccount of our experiences at Nature euid pho- 
tocopies of all the relevant correspondence, including that written 
by the lawyers representing the scientists. The editor of Cell 
seemed undaunted by the threats of libel suit and enthusiastic 
about the prospect of publishing our report. However, he did cau- 
tion us that before making a commitment, he must hear from his 
lawyers and from those with responsibility for publication, namely, 
MIT Press and the authorities at the Massachusetts Institute of 
Technology. 

In a subsequent letter stating that scientists and lawyers might 
have differing views of our report, this editor said, "Even if the ma- 
jority of scientists may consider that a practice is unacceptable, it 
is not clear to me that the lawyers will necessarily share that view, 
I think we therefore have to pay attention to the legal advice, even 
though we may be convinced that the article is justifiable on factu- 
al grounds." He also said, "I have been somewhat disheartened by 
the legal advice, I am not sure whether these points can be docu- 
mented in a way that is simultaneously satisfactory legally and to 
the reader." 

Over subsequent months, the editor of Cell requested an expand- 
ing series of changes, most of which we made. After a discussion 
with the editor on June 21, 1985, we regarded the chances of publi- 
cation as having gone down a lot. The editor later made it a condi- 
tion of publication that we promise in advance to indemnify him, 
all other employees of Cell, and the MIT Press and its employees 
for any legal costs and liabilities if there were a lawsuit. I might 
add, that is an awful lot of people we were being asked to promise 
to pay for. 

We argued against this for about a week, but then felt we had no 
choice and went ahead and signed a promise to do that. At this 
point, the editor said that if our report were published, certain dis- 
cussions by us with journalists or others might precipitate a law- 
suit. He therefore made it a further condition of publication that 
we agree in writing not to discuss in any way the process of editori- 
al review at Cell, and not to talk with journalists or others except 
under certain very rigid constraints. 

We declined to accept these conditions. We were disappointed, 
but we were not surprised when early in November the editor said 
finally that he could no longer consider our report for publication. 
Some details of the process I have described briefly are given at 
appendix C. 

Other journals: we have sent our report to 14 other scientific 
journals for informal consideration by the editors of those journals. 
We described to each editor the specific difficulties we had experi- 
enced with Nature or were experiencing with Cell. We told the 
editor that if on considering the difficulties and on reading our 
report, he thought that acceptance for publication was reasonably 
likely, then we would make a formal submission. Although more 
than half the editors commented favorably on our report, there 
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was not a single journal for which it appeared at all likely, even 
being optimistic, that publication might occur. 

A few editors, just to set the record straiight, did not rule out the 
possibility that the report might be accepted for publication if it 
were submitted formally. But their remarks to us indicated that 
that possibility was pretty unlikely. For this reason and also be- 
cause the process of formal consideration is protracted and time- 
consuming, we decided not to submit our report to those journals. 
Several editors indicated in letters or conversations that fear of a 
libel suit was the main factor in their decision. It is our clear im- 
pression that these editors were concerned msiinly about the costs 
of defending against a suit rather than the possibility, which I 
think they regarded as small, that the suit itself would be success- 
ful, and in appendix E we given some excerpts from four editors 
that bear on the question of their feelings about a libel suit in con- 
nection with publication of our report. 

I should mention that a version of our report is again being con- 
sidered for publication in Nature. Mr. Chairman, this concludes 
our statement. Thank you very much. 

[The statements of Mr. Stewart and Dr. Feder follows:] 



107 

For release upon delivery 

Statement of Walter W.  Stewart 

and Ned Feder, M.D. 

National  Institute of 

Arthritis,  Diabetes, and Digestive and Kidney Diseases 

National  Institutes of Health 

Department of Health and Human Services 

Before the 

Subcommittee on Civil and Constitutional  Rights 

of the Committee on the Judiciary 

U.  S.   House of Representatives 

February 26,  1986 



108 

Mr.   Chairman,   wa  walcoma   the  opportunity   to  appear   before  the 

Subcommittee on Civil and Constitutional Rights. 

We   shall  describe here our unsuccessful  attempts,   over a period of 

more than two years,   to publish  a  report on the frequency of misconduct 

among biomedical scientists. 

The two of us are scientists who work as full-time federal employees in 

a  laboratory at the  National   Institutes of Health.     We synthesize chemical 

compounds that are  used  to  study the shape of nerve cells,  and we carry 

out basic research on the genetic control of nerve cell  shape. 

We   have   long   been   Interested   in   the   professional   practices  of 

scientists,   a  subject that we regarded as important,  but rarely studied and 

poorly   understood.      There   are   anecdotes   and   speculation   about   the 

frequency   of   professional   misconduct   among   scientists,    but   no   solid 

evidence.     In   the   spring of  1983  we thought of a way  to measure how 

commonly   professional   misconduct   had   occurred   in   a   large   sample  of 

scientists.     The   idea   was   to   study  a  particular  group  of 47  biomedical 

scientists about whose professional  practices an  unusual  amount of published 

Information was available.     The members of the group had been coauthors of 

one particular scientist who,  unknown to his coauthors,  had forged much of 

the   data   on   which   their   publications   were   based.      The   forgery   was 

investigated  by  three  committees   in the medical  schools where the research 

had  been done:  one committee at Emory, one at Harvard,  and one appointed 

by  NIH,   which   had   paid   for most of the research at Harvard.     The public 

reports   of   the   committees   that   investigated  the  forgery  contained  much 

Information about the coauthors:   their private research practices were 
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d«scrib*d  in  the  reports,   often  in  detail.     It was for this reason that we 

chose to study this particular sample.    We described the idea to the editor 

of   Nature,   a   leading   scientific  journal,   and   he  expressed   interest   in 

publishing   such   a   study.     In   the   next  five  months   we  obtained   the 

documents   we  wanted   to   study,   analyzed   them,   wrote a  report on our 

research,  and submitted it to Nature. 

The sample that we studied 

The   coauthors   ranged   in   experience   from   novices   to  department 

chairmen who had  been  involved  in  research for many years.    (None were 

known to us, either personally or professionally;  their field of research was 

completely different from our own.)    Working with the scientist who had 

forged  data,   they had coauthored 109 scientific publications in the fields of 

clinical and experimental cardiology. 

We did  not name any of the coauthors  in our report,   but a  reader 

could  deduce their identities by studying the published documents on which 

our report was based. 

Subject of the report 

We   looked   for  evidence  of  misconduct   by the 47 coauthors  in  the 

reports  of the investigating committees and  in the coauthors'  publications in 

scientific   journals.     We   were   careful   to  distinguish   between   the  original 

episode   of   forgery,   which   was   not  the  subject of  our  report,   and  the 

practices directly attributable to the scientists themselves. 

In  the  report we  wrote on our research,   we listed  in tabular form all 

the  examples   of  misconduct  we  could  find   in  our  sample.     We  also  gave 

detailed   descriptions  of  many  specific  examples  of  misconduct.     A   reader 

could go to the nearest science  library and check the accuracy of most of 

these   descriptions;   the   rest   could   be   checked   by   examination   of   the 

committee reports. 

nti    nr^a   n 



110 

We found that more than  half the scientists  In our sample (35 out of 

47)  had engaged In questionable practices.    Some practices were minor, due 

to haste or carelessness — for example, failure to exercise sufficient care 

in eliminating errors from  research  results about to be published.    There 

was   also   some   fairly   serious   misconduct,   including   the   publication   by 

several  scientists of statements for which  the evidence indicates that they 

knew  or   should   have   known   of their falsity.     About one-fourth of our 

sample had,   according  to our analysis,   engaged  at least once in the more 

serious   type   of   misconduct.      The   reported   results   of   the   scientists' 

published  research  were in  some  instances weakened or invalidated by the 

effects of their misconduct. 

The sample was not chosen in a random fashion and thus our findings 

may not be representative of those that would be obtained In other groups 

of scientists.    Another study will be needed to answer this question. 

In   order   to   help   ensure  the  accuracy of our  report,   we obtained 

criticisms   and   suggestions   from   more  than   a   hundred   scientists.     The 

majority praised  the  report;   a minority made unfavorable comments.     But 

aside from three scientists  in the sample itself,  almost no readers said our 

descriptions of specific examples of misconduct were Inaccurate. 

A sampling of comments taken from letters by five journal editors and 

by 25 other readers are given in Appendix A. 

Attempts to publish 

We chose two journals for a formal   submission of our report:   Nature 

and  Cell.     These are two of the world's  leading journals of science,  and 

their  editors  are  not only  experienced scientists,   but are widely  respected 

for their tenacity and courage. 

(1) Nature. This journal, published in London, is read by scientists 

all over the world. On September 26, 1983, we gave a draft of our report 

to  the editor of Nature.     His reaction was favorable:     "This,  first of all,   is 
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... to reaffirm that we shall publish it in some mutually acceptable form, 

in the light of opinions from referees and lawyers. I think that what you 

have done is an important public service .   .   .   ." 

On   March   20,   1984,   the editor,   acting with our approval,   mailed  a 

draft copy of our report to some of the scientists discussed in our report 

and   to other persons who were involved.     He did this  in order to help 

ensure its accuracy.     He received replies from 12 of the 18 to whom copies 

were sent.    Only three scientists alleged specific factual inaccuracies in our 

description   of   misconduct.     We   corrected   the   few   statements   that   we 

considered inaccurate. 

Two of the scientists hired  lawyers who,  over the next 18 months, 

threatened   Nature   and   ourselves   with   libel   suits   if  our   report  were 

published.    Up to now,  the lawyers have produced more than 20 letters and 

memoranda   containing   a   total of about ISO typed  pages.     Excerpts from 

letters written by the scientists' lawyers are given in Appendix B. 

In   addition   to writing   letters,   the lawyers made phone calls to the 

editor of Nature and to officials at NIH.    One of the lawyers had a personal 

conference  with  the  editor.     Another  lawyer  (from  a large Washington  law 

firm) conferred at NIH with the Director of NIH. 

In  August,   1984  (11   months  after we gave him our first draft),  the 

editor   set   a   specific   timetable   for publication.     However,   he  repeatedly 

postponed  deadlines  and   requested  changes  in  our  manuscript  — changes 

that  in  many  cases  were  similar  to  those  being   requested   by  one of the 

lawyers.     The  editor  pointed  out  to  us on   several  occasions  that English 

libel   law is  stricter than  U.S.   law.     It began to appear to us that the 

requests for changes might continue indefinitely.    At the time, the changes 

seemed  to  us  drastic  and   unnecessary;  we were not as familiar then as we 

are  now with  the power of the threat to sue.    On February 1,  1985, about 

16  months  and  many   revisions  after  the  submission  of our first draft,  we 

regretfully withdrew our manuscript from further consideration by Nature in 

order to seek publication elsewhere. 
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(2)   Cell.     This   is a  leading  U.S.   journal of biology and molecular 

genetics.     On  February 6,  1985, we sent a draft copy of our report to the 

editor of  Cell.     Soon afterwards we sent him a detailed account of our 

experiences at Nature and  photocopies of all the relevant correspondence, 

including that written by the scientists' lawyers.    The editor of Cell seemed 

undaunted by the threats of a libel suit and enthusiastic about the prospect 

of publishing our  report.     However,   he cautioned us that before making a 

commitment,    he   must   hear   from   his   lawyers   and   from   those   with 

responsibility for publication,   namely, MIT Press and the authorities at the 

Massachusetts Institute of Technology. 

In a subsequent letter stating that scientists and lawyers might have 

differing   views  of  our   report,   the   editor  said,   "...   [E]ven  if the 

majority of scientists may consider that a practice is unacceptable,  it is not 

clear to me that the lawyers will  necessarily share that view.    I think we 

therefore have to pay attention to the legal advice, even though we may be 

convinced that the article is justifiable on factual  grounds," and "...  I 

have been somewhat disheartened by the legal advice ....  I am not sure 

whether these points can be documented  in a way that is simultaneously 

satisfactory legally and to the reader." 

Over subsequent months,   the editor of Cell  requested an expanding 

series of changes,   most of which  we made.     After a discussion  with  the 

editor  on   June   21,   1985,   on   the  question   of   Cell's  legal  liability,   we 

regarded  the chances of publication  as falling  steadily.     The editor later 

made  it a condition of publication that we promise in advance to indemnify 

him,   all other employees of Cell, and MIT Press and its employees for any 

legal  costs and  liabilities  If there were a lawsuit.    We argued against this 

for about a week,  but then we signed.    At this point the editor said that if 

our report were published,   certain discussions  by  us with  journalists or 

others might precipitate a lawsuit.    He therefore made it a further condition 

of  publication  that  we  agree  in writing  not to discuss in any way the 

process of editorial review at Cell and not to talk with journalists or others 

except under certain constraints.     We declined  to accept these conditions. 

We were disappointed but not surprised when,  early in November, the 
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editor finally said he could no longer consider our report for publication. 

Some details are given in Appendix C. 

(3)  Other journals.     We sent our report to 14 other scientific journals 

for informal  consideration  by the editor.     We described to each editor the 

specific difficulties we had  experienced  with   Nature or were experiencing 

with  Cell.    We told the editor that if, on considering the difficulties and on 

reading   our   report,   he   thought   that   acceptance   for   publication   was 

reasonably  likely,   then we would make a formal submission.    Although more 

than half the editors commented favorably on our report, there was not a 

single journal for which publication appeared at all likely. 

A few editors did not rule out the possibility that our report might be 

accepted   for   publication   if   it  were   submitted formally.     However,   their 

remarks  indicated  to us that acceptance for publication was quite unlikely. 

For this  reason,  and also because the process of formal consideration would 

presumably be protracted and time-consuming,  we decided not to submit our 

report formally to these journals. 

Several  editors indicated in letters or conversations that fear of a libel 

suit was the main  factor  in  their decision.     It is our clear impression that 

these editors were concerned mainly about the costs of a defense, rather 

than  the possibility,   which they appeared to regard as small, that the suit 

might be successful. 

Excerpts  from  letters  by  four editors on  the question of a libel suit 

are given in Appendix D. 

A  version of our  report  is again  being considered  for publication In 

Nature. 

Mr. Chairman,   this concludes our statement. 
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Appendix A: Opinions pro and con:  some comments on our report 

We quote here from  letters or written statements on our report.    The 

great majority of comments we received were favorable.    However, we have 

included    in    this    appendix,    for    the    Committee's    information,    a 

disproportionately large number of the unfavorable comments. 

Comments by editors 

— "I think that what you have done is an important public 

service .   .   .   ."    (Editor of Nature.    October 21,  1983.) 

— "The consensus of opinion has been that it would be overwhelmingly 

in the public  interest for this article to be published."    (Editor of Cell. 

September 4,   1985.) 

In   addition   to   Nature   and   Cell,   we   sent  our   report  to  14 other 

scientific journals  for  informal  consideration  by the editor.    All rejected it 

or  made  comments   indicating   that  acceptance   for   publication   was quite 

unliltely.     Excerpts from letters of three of these editors follow. 

— "The Associate  Editors felt,   in  general,   that some of the conduct 

you   illustrate   in  the paper  is  widely  known   in the academic community, 

which   is  not  to  say  that  it is conduct that is regarded as admirable.     So, 

in  essence, our decision comes down to a matter of relative priorities.   .   .   . 

Your study was thorough and admirable."    (March 15,  1985.) 

— "I   do   not   concur   with   you   that   the   details   of  this  case  are 

extraordinarily  important or  that  they  will   affect  public  policy  on  fraud. 

Obviously,   from what  you  report,   many other editors feel the same way I 

do."    (July 23,  1985.) 

— "The basis  for your sample was co-authoring  with  Oarsee.     This 

leaves   it   completely   indeterminate   whether   or   not   this   population   is 

representative of the larger biomedical  research community and its 
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practices.     Notice that one can draw  neither conclusion:   neither that the 

practices are typical ^nd  represent a general  problem,   nor that they are 

specific   to   Darsee   coHaborators   and   represent  a   specific   case  only." 

(August 8,  1985.) 

For comments by editors on  the question of llbei,   see Appendix  D. 

Comments by anonymous reviewers 

•   — "This  paper  is  in fact two papers.     The first deals with  a very 

specific example of misconduct on  the part of one Investigator, and shows 

how his collaborators and associates were drawn  into lending their names 

(at least) to this misconduct.     This first paper is factual (except where it 

confidently attributes to the collaborators motives that can only be guessed 

at).   .   .   .  The second paper contained in the worl< of Stewart and Feder is 

quite  different.     It   is   a   speculation,   based   on  the  incident they have 

analyzed,   to the effect that dishonesty among biomedical scientists may be 

widespread,  that it is a condition to be expected on the basis of the l<nown 

behavior of medical  students,   and that the correct way to deal with this 

problem  is to undertake a more general  investigation of the honesty of all 

such  scientists.     I   think there is  no scientific basis in the preceding part 

of the manuscript for such  a  speculation;   it is entirely gratuitous."    (An 

anonymous  NIH   reviewer who has  been identified to us as a member of the 

U.S.  National Academy of Sciences.    June 18,  1984.) 

In contrast to this criticism, the comments of two other anonymous NIH 

reviewers were largely favorable. 

The following eight reviewers were referees chosen by an editor. 

—   "I   feel  very  strongly that it would  be in  the  public  Interest to 

publish this manuscript,   with or without some  slight modifications,   and  I 

know   that   its   contents   would  be interesting to scientists and  to others 

concerned with research."    (Anonymous reviewer #1.) 
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— "I   have reviewed  page by page of the manuscript by Stewart and 

Feder.     This is obviously a highly charged and extremely sensitive subject. 

The material   painful  as  it is to face has  been  presented  very well and I 

think fairly.     The major thrust of this article it seems is to illustrate the 

many ways  in which  investigators may tend to be entrapped wittingly or 

unwittingly  into carrying out fraudulent or scientifically unsound research. 

The  issue of accountability is particularly well stressed.    The authors were 

careful  to omit virtually every  single name in the Darsee affair other than 

Oarsee   and   the   committee heads or members  responsible for  institutional 

review   after   the   discovery   of  fraud.     This   attempt   to   protect   many 

individuals who may or may not be innocent is laudable.   .   .   .   Despite its 

length,   I   believe   this   manuscript   must   be published  in order that the 

medical  and bloscientific professions give evidence of their willingness to 

face the fact that fraud may  be committed  and  that there are reasons as 

well as motivations how this may occur." (Anonymous reviewer #2.) 

— "The authors do not discuss  in  sufficient detail  what the papers 

they analyze are examples of.   .   .   .  The second problem with the paper is 

that the authors  set their own standards for what is and Is not acceptable 

scientific  practice.   .   .   .   The  second  part of the paper which deals with 

setting  standards and protection against fraud also makes me uneasy.     I do 

not disagree with  much of what Stewart and   Feder propose;   indeed how 

could one?     I   do find  the notion of a study involving audits,  internal and 

external,    chilling    but   could   understand   that   others   would   find   it 

acceptable."    (Anonymous reviewer #3.) 

— "Should  this  paper  be  published?   .    .    .   Published  anywhere?  My 

answer,  yes.     I  believe that some of the journals who published the original 

papers,   especially   several   of  them,   should  publish  this analysis.   Their 

apparent unwillingness to do so  is  scandalous and reflects poorly on their 

editors,   and   the   scientific   specialty   they   represent;   to  some extent it 

reflects poorly on all scientists."    (Anonymous reviewer #4.) 

— "I   have   no   doubt that  it would  be in  the  scientific and  public 

interest for Stewart and   Feder's  analysis to be published.   .   .   .  Stewart 
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and   Fader's paper is obviously in an inappropriate format for Cell.    That is 

a  disappointment   since   its  subject concerns  invalid  publishing practices. 

Like  Caesar's   wife,   this   paper must Itself be above suspicion,   and the 

presentation of the tables which are difficult to read and interpret does not 

aid external  auditing.   ...  On the other hand, one more frequently comes 

across scientists whose work one simply  'does not trust.'    I have had one 

such  person  in my  laboratory with  whom   I   refused  to publish or allow a 

paper   to be published  under the name of the institution where we then 

worked.     But to accuse him a fraud without firm evidence would have been 

libelous.     So he Is  still  'at  large' causing similar difficulties in a series of 

U.S.   laboratories,   though  not as a  result of any  recommendations I  have 

made orally or in writing."    (Anonymous reviewer #5.) 

— "I   believe that this  is an important paper that should certainly be 

published   somewhere.    ...   It  seems clear that Stewart and  Feder are 

determined that this material will see the light of day.    If they are unable 

to obtain  its  publication  in  any  reputable scientific Journal, this will be a 

further indictment of the scientific community." (Anonymous reviewer #6.) 

— "I  do not believe that the paper is appropriate for Cell because the 

selected  subset consists of individuals in the fields of medicine, psychology 

and animal  physiology — all very remote from the readership of Cell.    With 

only a few exceptions,   the cited  work was published in journals that have 

zero overlap with  the Cell   readership,   and  which as far as I can tell may 

have  entirely different standards of quality and stringency of review.   .   .   . 

The paper  is written  in  a tedious style which will not appeal to the busy 

readership  of   Cell.     I   would  reserve space for more important things." 

(Anonymous reviewer #7.) 

— "In the long run,  the public Interest will benefit from publication of 

this manuscript.   .   .   .  The potential negative Influence of this article on the 

careers   and   reputations   of   Darsee's co-authors,   as well  as Stewart and 

Feder,   is such that were this a trivial topic I would strongly discourage its 

publication.     The topic of this  article is not trivial.    There are many who 

would prefer to Ignore what we would like to think is a very rare 
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occurrence of unprofessional  conduct among medical   investigators.     I take 

the opposite view.     The topic of acceptable 'Professional  practices among 

biomedical  scientists'   should  be discussed  repeatedly and openly.   ...   In 

summary,   this  is a clearly written  report of research  in  an  area that is 

important to the scientific community.    Where facts are claimed, they appear 

to be adequately documented such that the reader can personally verify the 

claims." (Anonymous reviewer #8.) 

Comments by other scientists 

The following  comments are taken  from  letters  sent to us  by senior 

scientists,   most of whom art members of the National Academy of Sciences. 

— "In my judgment this  is a  serious and  responsible inquiry.   .   .   . 

Apart  from   the   ethical   issues  of scientific  responsibility,   which  are my 

primary concern,   such  practices waste large amounts of Government money 

.    .    .    .    [I]t   is   a   responsible endeavor,   which  is  intended  to help  in 

maintaining  high  standards  in   research,  and is therefore intended to serve 

the interests of the NIH and the scientific community  .   .   .   ." 

"In   my   opinion   you  have performed  a  real  service,   by  placing  the 

debate on  scientific honesty and fraud on a more objective level.   .   .   .   Now 

that you  have  broken  the  ice,   I   trust that other studies will follow; they 

are obviously needed." (October 21,  1983,  and August 5,  1984.) 

— "With   [your conclusions]   I   concur entirely.   ...   I also feel that 

one of your conclusions,   namely that we ourselves  better do the criticism 

lest others decide to do so for us,   is very appropriate.     In short,   I think 

the paper  is excellent,   and   I   sincerely  hope that  Nature will publish it." 

(February 16,  1984.) 

— "The topic addressed  is one of great  importance to scientists and 

the  public  alike and,  considering that Importance,   has been  little examined. 

.   .   .   The study described  in  this manuscript is a  serious,   constructive 
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•ffort   to   examine   a   troubling  series  of events.    .    .   .   The  work  merits 

publication   and   widespread   discussion,   particularly among  scientists and 

academicians."    (February 20,  1984.) 

— "[Tlhis  is the most detailed review I have ever read of a series of 

scientific papers.   ...   I   hope the paper will be printed in its entirety in 

Nature.     It should give very serious cause for thought on the part of many 

individuals."    (July 5,  1984.) 

— "No  one will  venture to deny the facts or contradict your main 

conclusions."      (July 17,  1984.) 

— "On the whole you have done a remarkable job and deserve much 

credit  for putting  matters  that are often   repressed or unsupported   in   a 

light where that is no longer possible."    (August 31,  1984.) 

— "...   I wonder whether your article will lead to rational discourse 

especially as questions about the publication of inaccurate and republished 

data,    practices   in   the   retention   of   primary   data,   qualifications   for 

authorship,   the  role of collaborators,   etc.   have  been mixed up with other 

weighty matters  such as  the correct institutional response to allegations of 

scientific fraud and misconduct."    (December 10,  1984.) 

"You  do  not do a good job of putting  the  results of your study in 

perspective.      Despite   your   disclaimers,   you   imply   repeatedly   that   the 

practices  you   ran  across are common,  even quite common.     This implication 

is  likely  to stir up enormous resentment and indignation by those who have 

a  strong  sense  of  responsibility   to  truth.     Just  present  what  you  know. 

Let it speak for Itself  .   .   .   ."     (October 30,   1985.) 

— "Your  paper  .   .   .   impresses me as a very thoughtful and thorough 

analysis   of   strong   evidence  of  very   sloppy  practices.    .   .   .   The  whole 

matter  Is  very   important,   and   regardless  of the embarassment(s) that may 

result,   I   feel   it  is   important  that other  scientists  be  informed  about  the 

facts as you present  them.     I   am therefore even  more disturbed  by  the 
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•vidence that fear of the expense of defending against thraated libel suits 

has   apparently  caused   scientific  journals   to   refuse   publication of your 

paper.     This verges on a cover-up.   ...   I am afraid that you may have 

dealt with only the tip of a regrettable iceberg.    Our present arrangements 

in   science   have   an   unfortunate  tendency  to   reward  those who publish 

voluminously,   and   the   correcting   influence  of   replication   and   criticism 

simply cannot  keep up with  the magnitude and complexity of the resulting 

mass   of   publications.     Thus  the  danger  of  detection   of  carelessness, 

sloppiness, or even worse is relatively slight.   .   .   .   [T]he time lag required 

for   [attempts at replication] is often years or even decades, while decisions 

about grants,   jobs,   promotions,   etc.   must be made over a much  shorter 

time span.   ...   I feel you have made an important contribution to 

science.   ..."    (November 19,  1985.) 

— "I   suggest also that you may have constructed too fine a screen, 

and   I   malce this  suggestion with  some reluctance.     It would probably be a 

good thing  to  review all  the complicated  matters  involved with  a view to 

dealing   only   with   those   that   are,   in   the   words  of  the   law,   'beyond 

reasonable doubt,'   leaving points that are supported by 'the weight of the 

evidence,' a much less stringent requirement,  for later comment.     I suppose 

I   am   become   too   pragmatic   about   some of the points which  you,   quite 

rightly,   criticize.     Overlapping controls, data In text that don't match data 

in  tables  (when  they  should  be  identical),   rushing   into print,   and even 

publishing  abstracts  in  several different places with altered titles may not, 

in the extremity to which  we have come in the last thirty or so years,  be 

looked   on   as   anything   more   than   misdemeanors.      But   contriving  data, 

stealing  it from other authors,   and fraudulently manipulating it to reach a 

conclusion  that  for  some  reason   Is  desired  are felonious,   relatively,  and  I 

think your Initial treatment should focus on those features.     I  repeat that  i 

make such  a suggestion  reluctantly because most of the shortcomings you 

have attacked  are  less  than  honorable;   and I dislike writing as pragmatist 

rather than  as  purist.   .   .   .  Your condemnation of honorary authorship is 

splendid   and  I  hope it will  survive.     What's more,   I  think many editors and 

researchers   will   applaud   —  not  condemn   —  your  denunciation   of  the 

practice.      Likewise   the   insane   emphasis   on   quantity  of  publication." 

(November 26,  1985.) 
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— "I   hav« read  your report and took the trouble to look up a couple 

of the original articles that you cite.     I also discussed your paper with two 

colleagues.     It   is   interesting,   revealing,   and  sobering."     (December 26, 

1985.) 

— "I think is It an important contribution in that it raises important 

questions about standards In our profession. I am as appalled as you that 

lawyers  should have a veto on what gets published."    (December 31,  1985.) 

— "I have read the report with much interest.    I think it is important 

that it be published."    (January 3,  1986.) 

— "So,   although   I   can  appreciate your effort — which was clearly 

with good  intentions —  I   cannot accept your conclusion as being valid.     I 

would guess that most open-minded scientists would feel the way I do, and 

only those who want to believe that dishonesty Is  rampant,   will  embrace 

your findings." (January 31,  1986.) 

— "Finally,   I  must state my  surprise that you chose to take time off 

from your  laboratory  research  for many months  in  order to prepare this 

manuscript.     Perhaps  it's a  puritanical  notion  that we should use working 

hours to perform the work for which  we are hired and  engage in other 

activities,   however  professional   and  meritorious,   on  our own time such as 

evenings and weekends."    (February 3,  1986.) 

— "I am in complete agreement with the major points you have made in 

your manuscript.     I think they should be published.    The question Is how, 

in view of the obstacles  you  have  run  into.   ...   It is. often the task of 

writers,   such as  yourself,   to say what we all know, but bring it into the 

open and say it well and forcefully."    (February 12,  1986.) 
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Appandix B: Threats of a libel suit 

The  following   excerpts   are taken from the correspondence of three 

lawyers  retained  by two of the scientists in our sample.    We do not quote 

here any of the  long,   detailed  allegations of error — only some passages 

that  claimed  our   rep>ort  was  libelous and  suggested  the possibility of a 

lawsuit.     Our report was under consideration by Nature in 1984 and by Cell 

In  1985.     Note that one of the lawyers specifically requested (May 3,  1985) 

that copies of much of the legal correspondence for 1984 be sent by us to 

the  editor  of   Cell.     (As   It happens,   we had  already  done this.)    The 

threats   that   seem   to   have   been   most   effective   came   from   lawyer B. 

Interestingly,   in   the  final   letter quoted  below  (October 22,   1985),   this 

lawyer asserted that he had never threatened Cell with a libel suit, or even 

raised the issue of litigation. 

— "The   proposed   article   is clearly defamatory to my client and  if 

published   will   cause   irreparable  and   serious damage to his  professional 

reputation.     If such article is  published   In   Its present form,   it shall  be 

published  by you and the authors with actual malice."    "The publication of 

this article in its present form Is malicious defamation and will be treated as 

such.    .    .    .   This   letter   Is   notice  to   you   and  shall  constitute such." 

(Lawyer A to editor of Nature.  April 10,  1984.) 

— "Your paper as it is presently written unlawfully libels and defames 

(my   client]   and  others.     If  you  choose  to  publish   it  without  substantial 

further   revision,    I   will   urge   [my  client]   to  pursue  all   avenues  of  legal 

redress available to him."    "This false impression constitutes actionable libel 

per quod   .   .   .   .   "     "This one-sided distortion Is in contravention of your 

legal obligations  pursuant to the common law of libel and defamation  .... 

Furthermore,   you  should   be  aware  that  the  case  for libel,   strong as it is 

now,   would   be  immeasurably   strengthened  if you published the paper after 

these   inaccuracies   had   been   called   to   your   attention."     (Lawyer B   to 

Stewart and Feder.  June 1,  1984.) 
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— "This review overwhelmingly confirms the defamatory nature of your 

paper as it is currently written.   .   .   .  The charge that the papers of the 

Harvard  coauthors contained  numerous errors  is  plainly  libelous in that It 

falsely  defames   the   professional   reputations  of  these   coauthors.    .   .   . 

Equally libelous are your five allegations   .   .   .   .  "    "l-lowever, please be 

advised that if it is your  Intention  not to revise the paper, my review of 

that paper conclusively demonstrates that it is libelous and I will recommend 

that   [my client]   take appropriate  legal  action if it is published either in a 

journal or by informal circulation."    (Lawyer B to Stewart and feder; copy 

sent by lawyer to editor of Nature.  July 20,  1984.) 

— "Although I  realize that this is not the final draft of the paper,  my 

review of it indicates that the changes which are being made are primarily 

cosmetic   and   do   not   remotely   alter  the   libelous   nature of the paper." 

"Instead,   I   would direct your attention to how unmistakably defamatory the 

Stewart and   Feder paper is even  after three formal   revisions."    ".   .   .   . 

the   libel   inquiry   ultimately   turns  on   whether there has  been  negligent 

publication of 'written  words which would  tend  to hold the plaintiff up to 

scorn,   hatred,   ridicule or contempt,   in the minds of any considerable and 

respectable   segment   in    the   community.'      Stone   v.    Essex   County 

Newspapers,   Inc.,   367   Mass.   849,   853  (1975);   accord,   e.g.,   Arsenault 

V.  Allegheny Airlines,   Inc., 485 F.Supp.  1373,  1378 (D.  Mass.   1980); 

Mabardi   v.    Boston   Herald   Traveler  Corp.,   347  Mass.   411,   413  (1964)." 

Footnote:   "...   publication of the Stewart and Feder paper by a journal 

with  national circulation would constitute a separate cause of action for libel 

in   all  fifty states.     See  Keeton v.   Hustler Magazine,   U.S. ,  104 S.Ct. 

1473,   1481   (1984) ('[tjhe victim of a libel   .   .   .  may choose to bring suit in 

any forum with which the defendant has "certain minimum contacts"  .   .   .')." 

"In   sum,   the  Stewart   and   Feder   paper   continues  to be defamatory  In 

manifold   respects.   ...   As that paper Is now written,   NIH approval cannot 

be granted,   for  NIH  Manual   Chapter  1184  precludes  approval of a paper, 

like   Stewart   and   Feder's,   which   violates   the  law,   including  the  law of 

defamation."  (Lawyer B to  Legal  Advisor,   NIH.     August 7,   1984.) 
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— "In most American jurisdictions,  however,  malice need not be shown 

to make out a claim for  libel.   .   .   .   For similar reasons,   I would further 

note   that   in   a   libel   action,   the   authors  or   publishers   charged   with 

defamation   bear   the   burden   of   proving   the truth of their allegations." 

(Lawyer B to Stewart and Feder.     November 21,  1984.) 

— "The   preceding   sections have considered  five principal  areas  in 

which  Stewart and Feder have made false and misleading accusations against 

the Harvard coauthors.     These extremely grave and damaging charges are 

not the only  libelous material   in the September 28 Draft.    These areas are 

more than sufficient,  however,  to make clear that the manuscript should not 

—   and   cannot   lawfully  —  be   published   without   substantial   changes." 

(Lawyer B to editor of Nature and to Stewart and Feder.   November 14 and 

21,  1984.) 

— "In the  light of these developments I am requesting that NIH take 

two   steps   at   this   time.      First,    I   am   requesting   that  the   relevant 

background correspondence and memoranda we have submitted  relating  to 

the draft paper be provided  to all journals to which  the draft paper has 

already   been  submitted,   and  that in  the  future these documents also be 

provided   if   the   draft   paper   is   submitted   to   still   more   journals   for 

consideration    for    publication."      (Lawyer C,    who   is   an   associate   of 

lawyer B,  to the Director of NIH.     May 3,   1985.) 

— "However,  my cursory  review of the draft today makes clear that  it 

retains   most   of   the  demonstrably  false  or  misleading  allegations  made  in 

previous  drafts,   and  that  its  publication would unlawfully libel  and defame 

the   Harvard  coauthors  and  other  scientists."     (Lawyer B  to  Stewart  and 

Feder.     August 26,  1985.) 

— "In my judgment, publication of the paper as it presently stands 

will unlawfully libel and defame [my client] and others." "An additional 

reason for us providing an explanation in writing is that It may facilitate 

your   informing   your editorial  board  and  publisher  if you determine that 
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they should be advised of such a serious matter as the potential publication 

by your journal of a document which is demonstrably llbelous." (Lawyer B 

to editor of Cell.    August 26,  1985.) 

— "If  the   article   is   published   in   its   present form,   it will  cause 

irreparable and serious damage to [my client's] professional reputation, and 

will  be published  by you  with actual malice."    "Since the claim  [that there 

are  errors]   is   a   false  one   which   would   damage   the  reputation of the 

co-authors,  publication of this charge,   knowing its falsity constitutes libel." 

"Thus,   the  charge   that   (an   associate  of  my   client]   was   an  honorary 

co-author  is false and  clearly  libelous  .   .   .   ."    "Their accusation that the 

co-author's motive for changing abstract titles was a wrongful one,  is false 

and damaging to the co-authors and therefore libelous."    "The charge [of 

unacknowledged  republication of data] is false and to accuse the authors of 

dishonesty in  this  regard,   libels them."     "Since the charge [of publishing 

misleading   statements]    is   false   and   the   accusation   of   dishonesty   Is 

damaging,   this charge  libels the co-authors."    "Since this  .   .   .  charge of 

lack of candor  is  false,  and the accusation of dishonesty is damaging,  this 

charge libels the co-authors."    (Lawyer A to editor of Cell.    September 18, 

1985.) 

— "As   I   told   you   last   week,   your   proposal   makes   me  somewhat 

uncomfortable,   since it might be misunderstood,   particularly by Stewart and 

Feder,   as  implying   we  had  once  threatened  legal action against Cell  which 

we   have   not,   or   that  Cell   had  made  editorial  judgments  as  a   result  of 

threats of litigation.     In all of our communications  I  have specifically sought 

not  to  raise  the  issue of  litigation   in  order  to avoid even the appearance 

that   [my  client]   was  using  the  threat  of  a   libel   action to influence Cell's 

editorial  judgment.     Where I  have requested changes be made in the paper, 

I   have  done  so  not on the basis of threats of litigation but on the basis of 

correcting  factual   errors   in the paper and Cell's editorial  responsibility not 

to   publish   misleading and   Incorrect  information."   (Lawyer B  to editor of 

Cell.     October 22,   1985.) 
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Appandlx C:  Detrrent effect of threats to sue for lib«l 

It   seems   clear  that the threat of a libel  suit was one of the main 

reasons the editor of Cell decided against publication of our report: 

— On several occasions the-editor of Cell .told us unequivocally that he 

would  not publish our report  if he felt a  lawsuit was  likely to follow its 

publication.     He   said   he   was   concerned   not  only   with the expense of 

litigation, which his journal could ill afford,  but with the expenditure of his 

tillM. 

— There were many telephone conversations  between the editor and 

ourselves — sometimes five per week or more — in which one of the main 

subjects the editor discussed  was  how to lessen the possibility of a libel 

suit. 

— At  the   editor's   request,   we deleted certain  passages from the 

report.     Most  contained   material  to which the two scientists threatening 

lawsuit had objected.    At one point the editor said that ha was unsure how 

interesting our report was with so much material cut out. 

Although   we   produced   many versions of our  report at the editor's 

request,   almost none of the many changes  involved  the correction of an 

error.     A  few changes were made to improve clarity and prevent a possible 

misinterpretation.     Most revisions,   especially those  in  the final  month  or 

two,   were apparently concessions made to the scientist's lawyer in order to 

make  his  client  look better.     In some cases,  the editor told us this was  his 

reason  for making  the change;   in others  it seemed clear to us that it was 

true.     One   example:   our   report   had   originally  contained   long,   detailed 

analyses   of   errors   in   two   research   papers   from   Emory   and   two   from 

Harvard.     The  editor  asked us to delete completely our analysis of the two 

that were coauthored by the scientists  threatening  libel,  and to leave the 

other two.    After some discussion,  he finally agreed to keep one of the two 

he had asked us to delete. 
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— The editor and his lawyer reacted strongly to several Incidents that 

they seemed to think would affect the likelihood of a  lawsuit.    One such 

reaction  was triggered by an article by Mr.   Floyd Abrams entitled "Why We 

Should   Change  the   Libel   Laws"   in   the   New   York   Times   Magazine for 

September   29,   1985.     The  difficulties   our  report had encountered were 

discussed   prominently   in   this   article.     Two weeks  before the scheduled 

publication of the Abrams article,  the editor stated in a telegram to us:   "So 

far as Cell  is concerned,   any discussion of your article in the context of 

the libel   laws  is  simply an  incitement to interested parties to sue; and we 

cannot possibly proceed unless this material is entirely removed." 

— During the final  months of consideration of our report, the editor 

told  us  about his strategy for publishing our report safely:  when dealing 

with the scientist's  lawyer,   he would offer to modify our report in certain 

ways,   as discussed above,   and  in  exchange he hoped to obtain from the 

scientist and  his  lawyer a written  promise not to sue.    This strategy was 

described  In  a  letter  (October 22,  1985) from the lawyer to the editor:   "in 

our telephone conversation of last Thursday,  you suggested that if I could 

give you assurances that  (my client]   will   not take any  legal  action with 

respect  to  the  Stewart  and   Feder  paper  then   you  would  undertake,  as a 

matter  of  editorial  prerogative,  to make certain changes in that paper along 

the lines discussed in my previous memoranda and corrrespondence to you." 

The   editor   also   apparently   suggested   to the  lawyer  that  if the written 

promise   were   not   provided,   then   concessions   already   made   would   be 

withdrawn,   and  the report would be returned to a previous form.     Early in 

November   the   scientist's   lawyer   announced   he   would   provide   no   such 

written  promise  (see  Appendix   B,   letter of  October  22,   1985),  and a few 

days later the editor's tentative plans for publication collapsed. 
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Appendix D:   Editors'  views of our report on  the question of a lawsuit 

Here are excerpts from  letters on the question of a libel suit by four 

editors who had informally considered our report for publication: 

— "We do not have the resources to take on possible litigation." 

— ".   .   .   I am sorry to write that we see no feasible way to use 

it.   .   .   .   Both our publisher and our long-time legal advisor believe that 

the legal  costs  incurred  would  be prohibitive.     I   am disappointed that we 

have  to  send  you  this  negative decision,  and that there is nothing we can 

do to help.     It has been  sobering to look at your and  Or.   Fader's clear and 

convincing report." 

— "The legal  ramifications will obviously cause any editor to pause. 

But  I   am  sure you will have achieved one thing.    Vou have probably made 

a lot of editors think deeply about the professional and ethical standards of 

scientists and about  how  to write on  them.     I   assure you that you have 

done that to me." 

— "I   am further disturbed  by the trail of events that this paper has 

elicited,   namely   to   be   strung   along   by   several   prominent journals  and 

finally shut off because of the  legal pressure brought to bear.   ...   I  am 

terribly disturbed about publication  practices being directed by attorneys. 

Now  it  is  easy  for me to pontificate and exhort courage in others,   because 

(my  journal]   is  simply  not  the  place  to  publish   such   stuff.    .    .   ."     (An 

editor   had   given   us  this  copy  of  a  letter  he  had   sent  to  the editor  of 

another journal.) 

In  addition   to  the  possibility of a libel  suit,   there were other reasons 

given by the editors for their unwillingness to publish our report. 

— The   report  was   too   long   (but  none  offered   to  print  it if it were 

shortened). 
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— The subject of the report was not suitable for that journal. 

— Professional misconduct was already wall known to be common among 

scientists; it was unnecessary to write about it, and probably damaging to 

the scientific community to do so. 

— We had  exaggerated the seriousness of misconduct by some of the 

coauthors   in   our   sample,    and   we   had   made   the   general   problem   of 

misconduct appear worse than it actually is. 

None said that our description of the facts was inaccurate. 
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Mr. EDWARDS. Thank you very much. Why don't you have your 
article published by NIH. They've got deep pockets. 

Mr. STEWART. We asked them when Cell turned down our report 
back in October. We wrote a memo to NIH, the appropriate offi- 
cials, and requested that they consider publishing it. They haven't 
yet responded to that. 

Mr. ScHUMER. What was the date of the letter to NIH? 
Mr. STEWART. Ned, was it October? 
Mr. FEDER. I don't remember, but I think October or November. 
Mr. STEWART. SO it is possible that they are considering the pos- 

sibility. 
It does go a little bit ag£iinst the tradition which scientists have 

all voluntarily accepted, which is that things be published in a ref- 
ereed journal. Most scientists feel that is important, though, there 
are, of course, arguments on both sides. 

Ms. LEROY. Would you explain what that means? 
Mr. STEWART. A refereed journal is one—and this is typical for 

most scientific journals in which anything that is published—that 
before publication an article is submitted to technical experts for 
their scrutiny. They look at it, they make comments to the editor, 
who in most cases sends them to the authors—the fact that the au- 
thors really haven't proved what they said they did, or their ex- 
periments aren't as good as they think or a whole bunch of technical 
objections, and scientists feel in general that this is a good process 
because it helps ensure the accuracy, at least in some sense, the 
acceptability of what is published. 

There is so much pressure to publish these days, at least it keeps 
the lid on what people publish. That's part of the theory, perhaps. 
So it would be a little bit of a departure for NIH to publish our 
report. That might perhaps be a factor. 

Mr. EDWARDS. Describe a little bit of the misconduct specifically. 
Mr. STEWART. Perhaps we should not have chosen the word "mis- 

conduct." Well, let me describe what we have done. We divided 
what we found into 10 categories of our own choosing, and they 
ranged in apparent seriousness all the way from things that could 
be regarded as quite minor to things that I think would have to be 
regarded as much more substantive. The things I am calling here 
minor, which may not be minor at all in fact, but the things that 
were on a lesser scale—how shall I say, of an immediate obvious 
violation of scientific principles—were things that you could at- 
tribute solely to haste and carelessness. That is, the production of a 
published report in which there were a large number of obvious in- 
accuracies. 'That was perhaps our least or bottom category of things 
that we considered not acceptable. 

The practices ranged all the way up to certain instances that we 
found where you could be—the evidence showed that the scientist 
either knew or certainly should have known that the thing he was 
putting his name on was inaccurate, and that is towards the top of 
the scale. I should add that the scale that we are talking about is a 
very qualitative scale because it is not at all clear that haste and 
carelessness, (to take the things that we considered less serious in 
some sense) may not in the aggregate be a pretty serious thing. So 
I don't know if that answers your question. It gives the range of 
¥\T»a/»fi/*oo WTO #4<»to/*+<w1 
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I'll mention another one to sort of flesh out the idea. We found 
that it was not uncommon for scientists, tjrpically senior scientists, 
to put their names on publications that they didn't know much 
about. In some instances they knew nothing about it except that 
their name was on it, and we found that this was somewhat of an 
accepted practice, and there are senior scientists who will get up 
and defend this practice as being a veiy good thing in some sense. 
But we argue that is very difficult, in fact, impossible for a person 
to take responsibility for something they haven't had something to 
do with, and that it doesn't help the process of scientific verifica- 
tion to have people's names appearing on papers if they don't know 
anything about the paper. So we included this as a practice, 
though, as I say, some people would get up and defend it. 

Mr. EDWARDS. Could you go to a book and point out—another 
book, an encyclopedia or an established work on a particular sub- 
ject and show what they said is white is really black or something 
like that? 

Mr. STEWART. E>ven more dramatic, that would go to the accura- 
cy of the scientific papers, and we all had experience with publish- 
ing—or it is not uncommon, you try to avoid it if you possibly 
can—experience publishing something that later turns out not to 
be true, either through an error, a mistake in interpretation, but 
we didn't count anything like that at all. 

We counted instances, for example, in which they published 
things where there was evidence that they either knew or should 
have known—and I might say that to a lajmian, the evidence indi- 
cates simply that they knew—the statement was false. But as we 
became more familiar with the sort of objections that might be 
raised in court smd with the difficulty of proving a state of mind 
that occurred 4 years ago, we took the statement simply that they 
either knew or should have known. But the evidence shows that 
they knew the statement was wrong, so they were putting their 
name on something that they knew or should have known was not 
true, and that is much more dramatic than simply publishing 
something that is inaccurate. 

Mr. EDWARDS. Well, these are very interesting witnesses where 
material, important material, both in Inez, Kentucky, and at the 
National Institute of Health—we have important material that 
should be published, it should be made available to the readers, 
and is not being made available because of the threats of libel. 

Mr. Schumer. 
Mr. SCHUMER. Thank you. I'll first ask Mr. Marcum some ques- 

tions and then ask the two gentlemen from NIH. I must say I 
think all four of the witnesses have been outstanding today in terms 
of their testimony, really eye-opening, and I hope that we will get 
some attention paid to this record. 

First, from Mr. Marcum, could you just describe in a little more 
detail—our purpose today is not to draw great legal theories, but 
just to get some snapshots of instances where the libel law has del- 
eterious effects. Could you describe, in some detail, the chilling 
effect. For instance, how do you decide what is worth publishing 
now as opposed to in the past? Would you be more likely or less 
likely to publish something related to Judge Kirk, for instance, 
now? Do you think twice—just in terms of the intellectual process. 
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I don't know how many reporters you have. I am sure, you know, 
it is not a huge amount. 

Mr. MARCUM. I have one; it is me. 
Mr. ScHUMER. OK. When Homer Marcum, editor, talks to Homer 

Marcum, reporter what is the sort of process that goes on? 
Mr. MARCUM. In the last few years, the editor has been winning 

more arguments than the reporters. 
I could answer by telling you what I would have done with these 

gentlemen's work. Ten years ago I would have printed it. Five 
years ago I would have printed it. Today I wouldn't because I know 
what the cost of all this could be. For me at has been $30,000. I 
suppose my lawyers are probably making some phone calls or writ- 
ing some letters today in response to all this, and the bill is still 
going. 

The chilling effect is a great one. I used to think that anything 
that your believed to be the truth you could print, and if it weren't 
you could come back next week and correct that. I don't believe 
that an)anore. I don't believe the correction is the cure. If someone 
wants to sue, they can do that, so I edit myself more, and in the 
case of Mr. Kirk, he is no longer judge. The voters took care of 
that, but they wouldn't have taken care of that had I not done 
what I did, I don't think. 

Mr. ScHUMER. Are there certain stories right now in Martin 
County that you think ought to be done that you will refuse to do? 
These are not even stories that are completed, but you know—well, 
something looks a little fishy there, I better stay away from it. 

Mr. MARCUM. Yes. There are stories in Inez, Kentucky, that I 
know to satisfy what I need to do to avoid libel problems, I have to 
do more investigating than I ever have the time to do, so I don't do 
it. 

Mr. ScHUMER. That's a sad commentary. Are you the only paper 
out there? 

Mr. MARCUM. There is another one now. He is eight to ten owned 
by Mr. Kirk the lawyer. Seven of them have folded. The readers 
are discriminating in Martin County. They don't buy some and do 
others. 

Mr. ScHUMER. Have you ever published a factual mistake, and 
what is your policy towards retractions? 

Mr. MARCUM. My policy is a generous one. If I make a mistake, I 
will gladly eat my words and in the same place that I wrote them 
the first time. 

Mr. ScHUMER. Right. What do you do if you don't feel it is a mis- 
take, but the other party does quite strongly? Do you put nothing 
in the paper? Do you put that person's viewpoint in the paper? 
What do you do there? 

Mr. MARCUM. In the case of Mr. Kirk, his lawyer, Mr. Kirk, 
called me 51 weeks after my retraction—in effect not a retraction, 
a correction, saying that Mr. Kirk had thought that my first story 
was inaccurate. He called me to say, "I want to meet with you 
today, and I want you to take back everything you wrote a year 
ago." I told him, no, I wouldn't meet with him, and if he wanted to 
do anything about it, he could talk to my lawyer, and he did in the 
form of a libel suit. 
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Mr. ScHUMER. Is there cross-criticism among the newspapers out 
there in Martin County? If one newspaper will—I mean it is my 
feeling that we get more of that in the small towns than we do in 
the big towns. If your newspaper publishes something, do you occa- 
sionally get a story in another newspaper that savs, "Well, what 
they wrote in the Martin County paper was wrong.' 

Mr. MARCUM. For 11 years, the Martin County Mercury, Mr. 
Kirk's newspaper, has said that I am an SOB. 

Mr. ScHUMER. You haven't written that in yours yet. 
Mr. MARCUM. Well, I have said that that is debatable. 
Mr. ScHUMER. How about on other—well, you are in an anoma- 

lous situation, I guess, because he is the only other publisher, and 
there is a natural ant£^onism. 

Are you familiar with the situation of other small towns and 
small publications? 

Mr. MARCUM. Yes. 
Mr. ScHUMER. How does yours differ from theirs? 
Mr. MARCUM. They are, for the most part, honorable people, and 

I don't know any that deliberately tell untruths about others 
except in Inez, KY, by the Mercury, but that is even debatable. I 
accept the right for them to say that I am a crook as long as they 
can prove it. Now they want me to to sue them for libel because I 
think they know that the next one will put me under. I just won't 
do that. 

Mr. ScHUMER. Let us say—well, let me ask you the bottom line 
question. Do you believe we ought not to have lebel? 

Mr. MARCUM. NO, I think there is a very good need for that. I 
just don't believe we ought to have libel abuses. 

Mr. ScHUMER. What would you think of some kind of less costly 
procedure? Let's say the State of Kentucky Society of Newspapers 
Publishers had a procedure that wasn't a lengthy court procedure 
where you go in and tell your side, and Mr. Kirk would go and tell 
his side, and they would make a determination, and you, being vol- 
unterily part of the association, agreed to publish whatever their 
finding was. 

How would that fit you? What do you think about that? 
Mr. MARCUM. I am the publisher that made the motion before 

the Kentucky Press Association to esteblish a Kentucky News 
Council. I believe that is a cure. Now, most publishers don't agree 
with that. That motion failed. Somehow they perceive that to be 
prior restraint. I don't. I think that if I am wrong, I deserve to be 
singled out and everyone told about it. 

Mr. ScHUMER. I don't understfmd their view. 
Mr. MARCUM. I don't either. 
Mr. ScHUMER. How is it prior restraint? 

• Mr. MARCUM. The editor of the Lexington Herald stood up at one 
or our meetings to say that if he is wrong he expects to be sued for 
it. 

Mr. ScHUMER. Obviously they can afford the cost of a suit more 
than you. 

Mr. MARCUM. They can afford it, and I can't. That's right. I 
think a news council would help a great deal for those people such 
as the former senator who testified earlier. If you want redress 
without having to pay all the legal expenses, why not go to a news 
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council or some impartial group that could pass judgment on the 
facts of those stories? I'm an advocate of that. 

Mr. ScHUMER. Is libel insurance becoming less available to small- 
er newspapers? ' 

Mr. MARCUM. And less available to me for 10 years. 
Mr. ScHUMER. Right. How about in the surrounding towns and 

counties, are you familiar with those situations? 
Mr. MARCUM. I haven't heard. I don't know. 
Mr. ScHUMER. You ever check with a lawyer before publishing 

something controversial? More now than before? 
Mr. MARCUM. I don't now, because I think I have become a 

pretty good libel lawyer myself with on-the-job training. But in the 
beginning I did a great dead of that. 

Mr. ScHUMER. If the threat of damages was removed, let's say 
you could sue just to get a retraction, would that change your situ- 
ation at all? 

Mr. MARCUM. Sure. I wouldn't have had to pay all the leged 
expenses. 

Mr. ScHUMER. Well, that would be if the court costs  
Mr. MARCUM. I would have welcomed that. 
Mr. ScHUMER. In other words, if you had a proposal that said no 

damages and whoever wins the suit pasra the court costs, you think 
you could live with that. 

Mr. MARCUM. Yes. 
Mr. ScHUMER. Given your record of winning suits, I suppose you 

would, but you are going to lose one sooner or later. I mean our 
system of justice is hardly perfect. Could your paper shoulder the 
court costs if you lost? 

Mr. MARCUM. I can't even afford to win one. 
Mr. ScHUMER. You seem to be an open and frank person. You 

are not concerned that if you publish something that was a mis- 
take that your own reputation would be damaged. 

Mr. MARCUM. NO, I believe that would add to my reputation as 
being a fair, open and honest publisher. 

Mr. ScHUMER. You think most publishers feel similarly to you? 
Mr. MARCUM. I think they believe that. 
Mr. ScHUMER. Thank you. I have questions for the scientists, Mr. 

Chairman. Do you want to go ahead. 
Mr. EDWARDS. I have a question for Mr. Marcum. Why don't you 

do your own printing? 
Mr. MARCUM. I can't eifford a press. It cost several hundred thou- 

sand dollars to do it right. 
Mr. EDWARDS. 4,000 
Mr. MARCUM. Several hundred thousand. 
Mr. EDWARDS. I meant just for 4,000 copies. 
Mr. MARCUM. Well, you still have to own a press that prints hun- 

dreds of thousands to be able to have one that prints 4,000. Most 
weekly newspapers in the business do what I am doing. They just 
time-share a press and hire out the work that others do for them. 
It only takes me an hour's worth of print time to print 4,000 
papers, but I would have to pay for a press—that's a lot more ex- 
pensive. 

Mr. SCHUMER. I am not familiar with state libel laws. I guess In 
Kentucky they allow the printer to be sued. 
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Mr. MARCUM. I think the way that works is they don't disallow 
it, and because they don't disallow it, this lawyer elected every 
time he sued, even though he himself was a publisher and knew 
that those people had no control over my paper, sued my printer, 
and I am sure that was just for the purpose of harassment. 

I might add also, this is not in the area of libel abuse, but the 
same county attorney had me arrested four times for contributing 
to the delinquency of a minor. He S£ud that I had hired little news- 
paper boys to sell my newspaper on school time. Those were the 
same four little newspaper boys that sold his newspaper. 

Mr. ScHUMER. But you don't know if that—we will check if the 
law allows suits against printers or if this was just a means of har- 
assing you to cut off printers from you. 

Mr. MARCUM. I look at that like suing the telephone company for 
being the owner of the telephone line. 

Mr. ScHUMER. Thank you. 
Ms. LEROY. Are your printers having insurance problems as well 

as a result of this? 
Mr. MARCUM. Yes, they are. They now require me to pay their 

legal expenses. I signed a contract to that effect. All of their cus- 
tomers now have to pay those legal expenses. 

Ms. LEROY. Thank you. 
Mr. ScHUMER. I now have some questions again for the NIH sci- 

entists, unless the Chairman has some questions. Thank you, Mr. 
Chairman. And, again your testimony is astounding. 

I have a question, and I guess I would ask Mr. Marcum to 
answer this, too, and it certainly applies to Congressman Maguire, 
which is you feel this a cause already. 

Obviously the time and effort you have put into this—you have 
your jobs at NIH, it has become sort of a mjyor cause for you to get 
this work published to prove that the system can work. Is that a 
pretty accurate way to put it? 

Mr. STEWART. I think that is fair. Ned? 
Mr. ScHUMER. Go head whoever would like to. I just want to get 

your personal feelings about what has happened and how you have 
been stymied in getting some very important work out. 

Mr. FEOER. Well, we started work on this idea initially because 
we thought we had an unusual and very good idea for finding out 
something that nobody knew anjrthing about, about which there 
was a lot of speculation. People speculate on the one hand that 
misconduct is rare among scientists, and on the other hand that it 
is common. We thought we saw a way of beginning to open the 
door to that question. We put in a relatively small amount of work 
into reaching what we thought was the answer, a half a year, and 
we still think it is important, and we think it ought to be published 
so that the scientific community as a whole can discuss it. 

Mr. ScHUMER. And as I understand it, this kind of study had not 
been done before anjnwhere. 

I see you are nodding your head. 
Mr. STEWART. Yes, that's correct. That is what we think. 
Mr. ScHUMER. And if it were to be published and become known, 

it would cause quite a few shock waves throughout the scientific 
community. Is that accurate? 
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Mr. FEDER. That's possible or likely. Judging from the comments 
we have gotten, it seems likely. 

Mr. ScHUMER. It certainly throws into great question the whole 
method of scientific research, at least in a percentage of the arti- 
cles published. Is that fair to say? 

Mr. STEWART. That's accurate. In a percentage, the question—we 
would all like to think the system works well most of the time, and 
it certainly works well some of the time, because science does make 
progress, and we are raising the question of what that fraction is. I 
think that is an important question in a variety of ways that may 
rub some people the wrong way and may also stimulate a lot of 
discussion. 

Mr. ScHUMER. Right. Question, and either gentlemen can answer 
any of these questions—either or both can feel free to jump in. 
What were the publishers most afraid of that caused them to turn 
you down? Was it the cost of defending against a libel suit, or the 
potential damage judgment against them, that they might actually 
find that your stuff was libelous? 

Mr. FEDER. Well, the editors did go to some trouble to determine 
the accuracy of our report. They had it refereed, and in fact I think 
it was more heavily refereed than most papers are. I think, judging 
from their comments, they were satisfied as to the truth of what 
we were saying. As you were sa)dng, it is not clear how courts will 
act, invariably, but it appeared to us from their comments that 
they were more concerned about the costs of litigation than they 
were about damages at the end, and at least one editor spoke a 
good deal about the amount of time that he would have to take 
away from other things that he was interested in doing, if there 
were a lawsuit. 

Mr. ScHUMER. So the weair and tear actually of a potential law- 
suit, regardless of the outcome, seemed to be quite of great concern 
to at least one publisher, and perhaps more than that. 

What would have changed the situation? In other words, what 
did the publishers ask for in order to publish your study? For ex- 
ample, did they say, well, if you took this out, took that out kind of 
thing? 

Mr. STEWART. We came to the position pretty quickly that we 
would do anything to get our main points published, and in fact we 
would get rid of half of our main points, or indeed in certain cases, 
nine-tenths of them. We think it is more important to get some- 
thing out on the subject and get people beglnnng to talk about it. 
SO there were no changes—as sort of a matter of principle, we 
would make any changes that anyone wanted so long as the result- 
ing article was accurate. 

For example, we even proposed to remove the two people who 
had hired lawyers, remove them entirely from the study, and 
simply say there were 47 scientists, but we will discuss 45. There is 
some scientific reason why that isn't an optimal thing to do, and 
yet we are willing to go with just about anything that would please 
any editor, and yet we haven't found any takers. 

Mr. ScHUMER. From how you describe it, publishers are quaking 
in their boots about libel suits. 

Mr. STEWART. I think that is fair. Ned? 
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One of the points I wanted to add was, you ask about what was 
in their minds, and we really don't know what is in their minds. 
But based on the fact that they continually bring up libel, I do be- 
lieve that—I think we have seen some first-hand evidence of the 
fact that—that really is in their minds. 

Mr. EDWARDS. If the gentleman would yield, we just have a rash 
of books lately—one by Rita Lavelle; one by Ann Burford, that 
name names and do everything else. Publishers don't seem very 
shy about printing those. Why? Is it because they are going to 
make a lot of money on it? 

Mr. STEWART. Possibly so. One of the things that came to our at- 
tention later on is that scientific journals are in the same situation 
as the editor of this paper is. They are small. They can't afford law- 
suits the way larger publishers can. They don't expect to sell very 
many scientific journals. It is a narrow market and so forth. So you 
are looking at people who can't necessarily defend a lawsuit. 

Mr. EDWARDS. Well, they are just going to write mush then if it 
is not going to be controversial and hard-hitting. Maybe they better 
go out of business or maybe they better start to complain. I haven't 
heard any complaints from them. 

Mr. FEDER. Well most of the time scientific journals publish 
things that are not at all controversial, or if they are controversial, 
only in a very abstract sense, and another scientist will publish a 
contradiction a year later sajdng that the interpretation of this 
paper is wrong, and here is my interpretation. But there are really 
not very hard feelings over that. I think this is a very unusual arti- 
cle for a scientific journal. 

Mr. ScHUMER. But that's a good point. Do you know of other in- 
stances in the more everyday, if you will, sense where a scientist 
has said the work done by Smith a year ago is wrong? That obvi- 
ously happens in scientific journals, or should, all the time. Any 
suits that you are aware of that would chill? 

Mr. STEWART. Quite a few. As we started talking to people and 
showing our article to distinguished scientists, 1 out of 10 certainly 
had direct experience with a person who had forged data, in his 
belief, in his own laboratory, and we have known of many cases 
where people felt unable to do anything about it on account of 
laws—the legal risk it would open them up to. So we found that 
the subject was very much on everyone's mind, and people felt that 
they couldn't say anything. 

Mr. FEDER. And so they did nothing. 
Mr. ScHUMER. Not just in your area. 
Mr. FEDER. That's right. And so these scientists who were strong- 

ly suspected of having committed misconduct in the lab were 
simply allowed to leave the lab and perhaps go to other laborato- 
ries to work because the persons who were aweire of the misconduct 
were afraid of being sued. 

Mr. ScHUMER. So you think scientific discourse is really being 
harmed by these threats of suits in general, not just in the area 
that you are talking about. 

Mr. FEDER. I believe so. 
Mr. STEWART. We should qualify that and say scientific discourse 

about misconduct, perhaps not about the more abstract issues. 
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Mr. ScHUMER. That was my question. How about in the more ab- 
stract area, not about misconduct, but just about debate. I don't 
want to even give an example because I am sure that it will be 
wrong, but you know that a quark is this, and someone else says, 
"Hey, Smith is all wet. A quark is that." 

You ever get suits in that kind of situation? 
Mr. STEWART. We haven't heard of that. 
Mr. FEDER. I don't think so. 
Mr. STEWART. AS Ned said, that doesn't offend anyone except the 

author of the statement that a quark is whatever. 
Mr. SCHUMER. Right. But why couldn't that person go ahead and 

sue? Why couldn't Smith go ahead and sue and try to prevent pub- 
lication in that way? 

Mr. FEDER. It certainly has always been part of the scientific tra- 
dition that this sort of controversy appears on the pages of scientif- 
ic journals. As far as I know, there have not been lawsuits over it. 

Mr. SCHUMER. Why doesn't libel insurance offer adequate protec- 
tion? In other words, don't Cell and Nature have libel insurance? 
We don't stop driving cars because we are afraid we are gong to be 
sued if someone hits us or we hit them mainly because, you know, 
we have insurance, and not only does the insurer reimburse except 
for a deductible, but they handle all the wear and tear. Why isn't 
that the case in the scientific publishing area? Do you have any 
answer? 

Mr. FEDER. I dont't know. 
Mr. EDWARDS. Surely in some of the institutions—and I am sure 

some important institutions are involved in this—universities and 
colleges and so forth. Surely, the powers that be there know some- 
thing about this work, because I have heard of it before, and if I 
have heard of it, everybody has. Surely they know that they have 
scientists there whose work has been criticized very severely in a 
very derogatory manner. 

Do they know just because of hearing about you article, and have 
they done something about these scientists? Have they fired them 
or disciplined them or anything? 

Mr. STEWART. I'm not sure I can answer that directly. I'm not 
sure we know directly, but our study raises the question of whether 
these are aberramt acts or whether they may not be more common, 
and certainly our intent was not to say this person has done some- 
thing wrong. We tried to stay away from individuals and towards 
the group behavior. We don't know whether what we are observing 
is typical or not typical. We just don't know. 

If they asked us what they should do, we would say—I guess Ned 
and I would both say forget about the individuals concerned in this 
particular case. Let's study the phenomenon. It wouldn't be too 
much use, in my view, let's say, to single out the people who hap- 
pened to be studied by us. We should find out if these things are 
common, and if so, it would be a much more serious question. 

But to answer your specific question, I am certainly not aware of 
anything that has been done. 

Mr. EDWARDS. I know we have an instance at Harvard where a 
professor in violation of Harvard's rules held a conference which 
was secretly subsidized by the CIA. When Harvard found out about 



13 

it, it conducted its own investigation and the appropriate discipline 
was applied. 

It seems to me that if you described in your book some miscon- 
duct that some of these institutions would have heard about it and 
looked into it insofar as their own scientists were concerned. These 
are very serious allegations. 

Mr. FEDER. Let me emphasize what Walter said. It was not our 
purpose to single out the individuals in this group who may have 
committed misconduct. Although we didn't name them, we includ- 
ed enough identifying information in our paper so that they could 
be identified, but our reason for doing this was so that—there were 
two reasons for our doing this. 

Number one, it is customary in scientific publications to provide 
data. In this case, "data" means the information in the papers we 
were writing about, specific examples of mistakes, for example. The 
second reason is that this made our paper verifiable. A person who 
doubted that what we were sajdng was true could go to the library 
and check out what we were saying, and it was for that reason pri- 
marily that we included so much specific information. 

It did have a secondary effect, that a person intent on doing so 
could find out who we were talking about. 

Mr. EDWARDS. Mr. Schumer. 
Mr. SCHUMER. Would you gentlemen—I asked this question of 

Mr. Marcum before. Would you be in favor of abolishing libel laws 
or constricting them greatly, given your experience? 

Mr. STEWART. I think, based on my case—we don't represent 
HHS policjrmakers, of course. I know so little about the situation, 
only what I have learned today, but I don't really have an opinion 
on that. Ned. 

Mr. FEDER. I would go a little bit further and say that what we 
are dealing with here is the motives of the person who was threat- 
ening to sue and the motives of the editors in saying what they 
said, and it is very difficult to make any guesses based on that. 

Mr. SCHUMER. HOW would you feel if somebody had published 
such an article on your research, you know, not this particular re- 
search, but something else that you had done? Wouldn't your reac- 
tion be the same, to go sue £uid try to stop it from being published? 

Mr. FEDER. I would hope not. I would hope that I would try to 
resolve the dispute on the pages of scientific journals. 

Mr. STEWART. There is a long tradition for doing just what Ned 
says, and you would have to have some very strong reason for 
departing from that. I think the first reaction of most people would 
be to say give me space, too, I want to present my case. 

Mr. SCHUMER. And that space, probably, you are pretty certain, 
would have been available to the people who criticized you. What 
they were trying to do is prevent anything from being published all 
together. 

Mr. STEWART. That's correct. 
Mr. SCHUMER. Finally, how will this experience affect your work 

in the future. Will you no longer look into this particular area of 
misconduct by your fellow scientists and go back to your original 
fields of research? 
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Mr. FEDER. It was our hope right from the beginning to do this 
one single piece of work for which we happened to get a good idea, 
and then return to our normal work in the laboratory. 

Mr. ScHUMER. Is that the course you are pursuing now? 
Mr. STEWART. Yes, that's our hope. But I might add in answer to 

a question you didn't exactly ask—our experiences aren't such 
that—we had hoped that a lot of other people would follow our 
study with similar studies, and feel reasonably certain people 
aren't going to want to do that. 

Mr. SCHUMER. That is a pretty fair assumption. 
Mr. Chairman, thank you, and I thank all three witnesses— 

again, all four. I think your stories are eyeopening. 
Mr. EDWARDS. I certainly say amen to what Mr. Schumer said. 

We are very grateful for the testimony and the responses of all 
four witnesses. 

[Whereupon, at 11:45 a.m., the subcommittee was adjourned 
subject to the call of the Chair.] 
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